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MEMORANDUM. 

Daring the sittings after Trinity term, 1841, Richard 
Godson^ Esquire, of LincoMs Inn^ William WhateUy^ 
and Matthew Talbot Bainess Esquires, and the Honour- 
able James Stuart Wortley^ of the Inner Temple^ and 
Henry Langlandsj Sutton Sharpe^ Charles James Knatxiesj 
Charles Austin, and Alexander James Edmund Cockbum, 
Esquires, oith^ Middle Temple, were appointed counsel 
to Her Majesty. 
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1840. 



IN THB 



HIGH COURT OF CHANCERY. 



BETWEEN 

The Attornet-General, at the relation of the Mayor, 2)J.^^^*12. 
Aldermen^ and Burgesses of the Borough of Leeds, 17. 

in the County of York, Informant, and the said 
Mayor, Aldermen, and Burgesses - Plaintiffs ; 

AND 

John Wilson, since deceased, William Beckett, 
John Blayds, John Gott, Thomas Tennant, 
John Het, since deceased, Griffith Wright, 
Henry Hall, Christopher Beckett, Richard 
Bramley, Thomas Charlesworth, William 
Williams Brown, Edward Cookson, John Hol- 
royd, James Fawcett, George Hirst, Benjamin 
Hallewelx^ and Richard Bassett Wilson 

Defendants. . . 

By original and amended information and bill, and in- 
formation and bill of revivon 

Tl Y letters patent of King Charles the Second, it was A corporation 
-" declared that the town and parish of Leeds should "*J[iJ fo?"'"" 
be a borough, and that the inhabitants of the town and setting aside 
Vol.!. B parish, »^*"'^''" 



2 CASES IN CHANCERY, 

1840. parish; and their successors for ever thereafter, should 

'^^^n^^"^ he mcorporated by the name of mayor, aldermen, and 

Attorney- burgesses of the borough of Leeds, in the county of 

Oenebal York; and that a mayor, twelve aldermen, and twenty- 

Wilson. four assistants should be chosen out of the inhabit- 

fraululent ^^^ ^ manner in the letters patent mentioned.' The 

gainst it, al- aldermen and assistants were to be called the common 
though earned ., *. i i t ^ ., i j 

into effect in council of the borough, and were to aid, counsel, and 

member o£ *^sist the mayor in the well-ruling and governing the 
the governing borough, and in all disposals of lands, tenements, and 
that^ngh^is profits to the same belonging, and in all matters and 
not affected things appertaining or belonging thereto^ for the better 
torney-Gene- advantage^ promotion, maintenance, and benefit of the 
r^^ww tcf ^T ^"^^^g"^ • ^® mayor, aldermen, and assistants were to 
m ouestion have the government of all the real and personal pro- 
actions. °^ perty of the corporation, and power to dispose thereof 

The mem- as they should deem most beneficial for the isood rule 
bersofthe , '^ ^ . r_ , , , i 

governing and government of the borough ; and they were to have 

'^enteoVa**^ power to make bye-laws, and to impose and levy fines in 

corporation; certain cases in the letters patent mentioned, to the use 

exercise tlbeir ^^ ^® mayor, aldermen, and burgesses of the borough; 

functions for and power to impose upon any persons refusing to 

injunng its in- ^^ ^P^^ themselves the charge and execution of the 

terests and offices of mayor, aldermen, or assistants when elected 

alienating Its , 

property, they thereto, such fines as they should think reasonable to 

l^Kr °any^ be levied to the use of the mayor, aldermen, and bur- 
loss occa- gesses. 

sioned there- rru^ 

by. The 

Where a liability arises from the wrongful act of several parties, each is liable 
for all the consequences, and there is no contribution between them, and each case 
is distinct, depending upon the evidence against each par^. 

Certain members of the governing body of the corporation o£ Leeds, immediately 
after the passing of the Municipal Corporation Act, procured funds belonging to 
the corporation to be applied by the trustees in whom thev were vested, to purposes 
not warranted bv the act. An information and bill, in which the corporation were 
the Relators and Plaintiffs, was filed for the purpose of making five individuals, out 
of the several members concerned in the transaction, and the trustees, personally 
liable to make good the funds. Held, that the suit was properly framed for that 
purpose; and a decree was made accordingly; and held that the other members 
concerned in the transaction were not necessaiy parties. 
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The revenue of the corporation arose principally from 
fines imposed under the authority of the letters patent, 
or under the bye-laws of the corporation ; and on the 
SOth of May, 1835, its whole existing property had 
been derived from the accumulations of this revenue, 
and consisted of a sum of 6500/. consols, standing in 
the names of Edward Markland and the Defendants 
Ckrisicpher Beckett and John Wilson^ as trustees for the 
corporation, and also of a sum of 500/. secured on the 
tolls of the Leeds and Wakefield road, and of certain 
other property of very small amount. 



1840. 



The 
Attobnet- 

GeN£BAL 



On the 22d of May^ 18S5, notice was given in the 
House of Commons of the intention of the Government 
to introduce a bill to provide for the regulation of 
municipal corporations in England and Wales: and 
on the SOth of Mai/j a court of the mayor, alder- 
men, and assistants of the corporation was held, at 
which were present, besides other members, the De- 
fendant Wright, who was the mayor, the Defendant 
Christopher Beckett^ who was one of the aldermen, and 
was also the treasurer of the corporation, the Defend- 
ants Hall and BramUy, who were two others of the 
aldermen, and the Defendant Charlesfworth^ who was 
one of the assistants of the corporation ; and at this 
Coort the following resolution was passed : — 



^ Resolved unanimously, that the sum of 6500/. three 
per cent, consols, and the sum of 500/., secured on the 
tolls of the Leeds and Wakefield road, and the securities 
for the same, being the property of this corporation, be 
absolntdy transferred and alienated to John Wilson^ Esq., 
of ^acrqft^ William Beckett^ Esq., of Leedsj and John 
BUofdsy Esq., of Otdiony so as thereby to vest the same 
in those gentlemen, and divest this corporation of all 
power and control over the same." 

B 2 On 
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CASES IN CHANCERY. 

On the same day, in pui*suance of this resolution, an 
indenture, expressed to be made between the mayor, 
aldermen, and burgesses of the borough of Leeds^ of the 
one part, and John Wilson, William Beckett, and BUyds^ 
of the other part, was executed under the common seal 
of the corporation, by which the 6500/. consols, and the 
500/. secured on the road tolls, were expressed to be 
assigned to John Wilson, William Beckett, and BlaydSf 
for their absolute use and benefit* 



A deed poll of the same date and to the same effect 
was also executed under the common seal of the cor- 
poration. 

No transfer of the consols in the books of the Bank 
of England was made until the 17th of July, as after 
stated. 



On the 1st of June, Messrs. Nicliolson and Barr, the 
solicitors of the corporation, wrote a letter to John 
Wilson, William Beckett, and Blayds, informing them 
that these sums had been assigned to them by the 
corporation. 

On the 5tb of June, leave was given, in the House 
of Commons, to bring in a bill to provide for the regu- 
lation of municipal corporations in England and Wales ; 
and on the 12th of June, a court of the mayor, alder- 
men, and assistants was held, at which the following 
resolution was passed: — ^* Resolved, that this court 
views with alarm the sweeping measure of corporation 
reform, introduced into the House of Commons by Lord 
John Russell, as calculated to throw municipal govern- 
ment into the hands of political partisans and religious 
sectaries, opposed to the best and most sacred institu- 
tions of the country.'' 

In 
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In the middle of the moDth of ifune^ Barr prepared 
and laid before counsel, in the names of Nicholson and 
Barry three cases for opinion, which were all expressed 
in the same words, and stated that the corporation of 
Leeds were then in possession of funds to a considerable 
amount, arbing from various fines and sums of money 
imposed and levied on their own members and others 
elected to fill offices in the corporation who had declined 
to act therein, and from fees payable by each officer on 
his election to office, for the uses and purposes of the cor- 
poration ; that the corporation had no other corporate 
property ; and that they were about to take into con« 
sideration the propriety of applying the funds in their 
possession for ;such purposes as might appear to them 
desirable when duly convened to take the matter into 
consideration : and the opinion of counsel was sought 
whether or not the then present corporation oi Leeds 
had full and absolute power to dispose of all their 
corporation funds raised in the manner before men- 
tioned, without being in any respect subject to claims 
thereafter to be made by the then new intended cor- 
porate body or otherwise, and whether or not such ap- 
propriation could be better and more safely made before 
or after the passing of the municipal corporation bill 
into a law. 
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It appeared that Barr received his instructions for 
preparing the cases from Nicholson^ who was the town 
clerk of the corporation, and who was in constant com- 
munication with the corporation as a body, and with its 
individual members, on the subject of the cases, while 
they were in preparation ; and that Barr had several 
communications with the Defendants, Wright^ C. Beckett^ 
and Hall on the same subject. 



B S 



On 
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On the 4th of July the following memorial was ad- 
dressed to John Wihon^ WiUiam Beckett^ and Blaydiy 
and was signed by the Defendant Wright^ the mayor, 
and nineteen members of the common council, includ- 
ing the Defendants Hall^ Christopher Beckett, Bramktfi 
and Charlesworth. 



**LeedSs^thJidylSS5. 
« We whose names are hereunto subscribed, being 
severally members of the corporation of the borough of 
JjeedSf do request that you will be pleased to appro- 
priate the funds lately transferred to you by the cor- 
poration to the following purposes, at such times as you 
may think proper. 

To the Recorder, as a gratuity for his 
past services - - . 

To the Deputy Recorder 

To the Infirmary - - - 

To the House of Recovery - 

To the Public Dispensary - 

Towards the subscription for the 
erection and endowment of a' new 
church at the west end of the town 1000 do. 

To improve the stipend of the officiat- 
ing clergyman at 5/. Mzr^s church 1000 do. 

To do. Chrises church - - 1000 do. 



je 




525 money. 


105 


do. 


750 8 


per cents. 


500 


do. 


250 


do. 



In the middle of the month of Juli/f a fourth case 
was, by the direction of the Defendants Wright, C. 
Beckett, and Hall, submitted to counsel by Messrs. 
Nicholson and Barr, and was as follows : — 



^* The corporation of the borough of Leeds, being 
possessed of the sum of 6500/. consols, and 500/. se- 
cured on mortgage of the tolls of the Leeds and Wake- 

Jield 
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jfeUf road met, on the SOth of May last, to determine 
OQ the best mode of disposing of the property, so as to 
prevent the same passing into the hands of the town 
council under the proposed Municipal Corporation Re- 
form Bill, and adopted the following resolution." [The 
case then stated the resolution, and the indenture and 
deed poll of the SOth of Jt%, and proceeded.] *< The 
intention of the corporation certainly was, at the time 
of passing the above resolution, that their money should 
be applied to some public purposes ; and had they not 
thought it necessary that immediate transfer and alien- 
ation should be made, they would, no doubt, have de- 
termined the specific purposes of appropriation, and the 
transfer would have been prepared accordingly: but, 
on the spur of the moment, it was thought that Messrs. 
Wihim and Co. might be safely entrusted with the 
absolute control over the property, and that they 
would attend to any suggestion the corporation might 
afterwards make to them on the subject of the disposi- 
tion. The corporation have since addressed a me- 
morial to Messrs. WiUon^ Beckett^ and BlaydSf requesting 
ihem to appropriate the money as follows.'' [Here 
iioJlowed the objects of the appropriation as mentioned 
in the memorial.] ^It has been since doubted whether 
the above resolution and assignments are su£Scient to 
carry into foil efiect the intention of the corporation, 
especially since it has been ascertained that a clause 
has been introduced into the Municipal Corporation 
Bin to prevent the alienation of corporate property, 
which will probably have a retrospective effect. You 
are therefore requested to advise on the legality and 
sufficiency of the measure already adopted by the new cor- 
poration : whether any thing further can now be done 
to prevent the property being subject to the provisions 
of the Municipal Reform Bill; and should you advise 
any further deed or instrument to be executed by the 
B 4 corporation, 
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corporation, or Messrs. Wilsonj Beckett^ and BlmfiSf 
you will be pleased to state the nature and intended 
operation, and to prepare a draft of the same." 

On the 17th oijidy^ and after the opinion of counsel 
on the last mentioned case had been obtuned, Messrs* 
Glyn and Co., under a power of attorney from Markland, 
C. Beckett^ and John Wilson^ transferred the SSQOU con- 
sols into the names of Jchn Wilson^ William Beckett^ 
and BUn/ds in the books of the Bank o( England. 

On the 9th of September 1885, the Municipal Cor- 
poration Reform Act received the royal assent. 

In the month of NaoembeTf TAcbsts^ Nichd^m and 
Barr^ having received final instructions fi:om certain 
members of the corporation, but from whom in parti- 
cular it did not appear, as to the trusts to be declared of 
the funds which had been transferred as before men- 
tioned to Wilson^ W. Beckett^ and Blqyds^ prepared four 
indentures, all bearing date the 24th of November 1885. 
By the first indenture, which was expressed to be made 
between John Wilson, William Beckett^ and Blayds of the 
one part, and the mayor, aldermen, and burgesses of 
Leeds of the other part, and was executed by the par- 
ties of the first part, but was not executed under the 
common seal of the corporation, after reciting the in- 
denture and deed poll of the SOth of May 1885^ and that 
the said several sums of 6,50021 consols and 500/. were so 
assigned to Wilson^ William Beckett^ and Bkyds, to the 
end that the same might be applied by them to certain 
public and corporate purposes, as was thereinafter men- 
tioned, it was witnessed that the parties of the one 
part did severally covenant with the parties of the other 
part, that they would stand possessed of the said several 
sums 00 assigned to them upon the trusts following, that 

is 
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is to say, upon trust to raise and pay the sum of 5252. 
to the Recorder of the borough o{ Leeds for his absolute 
use and benefit; and the sum of 105/. to the Deputy 
Recorder of the said borough for his absolute use and 
benefit ; and upon trust to transfer the sum of 750/. con- 
sols to the treasurer for the time being of the Leeds 
General Infirmary ; the sum of 500/. consols to the trea^ 
surer for the time being of the Leeds Fever Hospital ; 
and the sum of 250/. consols to the treasurer for the 
time being of the Leeds Public Dispensary : and upon 
further trust to apply the dividends to arise from the 
sum of 1000/. consols for the benefit of the incumbent 
for the time being of St. Manfs church, Leeds ; and to 
apply the dividends to arise from the fiirther sum of 1 000/. 
consols for the benefit of the incumbent for the time 
being of Chrisfs chuvchi Leeds : and upon further trust 
to apply the further sum of 500/. consols for the purpose 
of building a gallery in the church at Woodhouse in the 
township of Leeds: and as to the residue of the trust 
monies upon trust to pay and discharge all such debts, 
sums of money, engagements, expences, dues, claims, 
and demands whatsoever which were then or should 
thereafter be due, owing, contracted, made or entered 
into, by, from, or with the mayor, aldermen, and bur- 
gesses, and also all other sums of money which might be 
ordered to bepmdor applied by the mayor, aldermen, and 
burgesses, or by certain persons therein named (forming 
a committee appointed by the mayor, aldermen, and bur- 
gesses for the purpose of ascertaining and settling the 
amount of the sums of money so to be paid as aforesaid, 
and of ordering the payment thereof accordingly,) and, 
subject thereto, in trust for the mayor, aldermen, and 
burgesses, their successors and assigns. 



1840. 




By the second indenture, which was made between 
John tVikanj William Beckett^ and BUofds of the one 

part, 
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party and the Defendants, Qoitf Tennantf and Hey of 
the other part, and executed by all the parties thereto, 
after reciting the indenture and deed poll of the SOth of 
Mca/^ and that the sum of 2S00/. consols,, being part of 
the several sums of 65002. consols and 5002. was so 
assigned to John WUsonj WilHam Beckettf and JBZqy& 
to the intent that the same might be applied by them to 
and for the uses, intents, and purposes thereinafter 
cbntaiiied ; it was witnessed that John Wilson^ William 
Beckettj and BlagdSf did assign to GoU^ Tennantj and 
Hei/ the' snin of 10002. consols, upon and for such 
trusts, intents, and purposes, for the benefit of the in* 
cumbent for the time being of Si. Manfs church Leeds^ 
for the improvement of his stipend,' as should be de- 
clared by a deed of even date therewith; and also the 
further sum of 10002. consols, upon and for such trusts, 
hitents, and purposes, for the benefit of the incumbent for 
the time being of C^risfs church Leeds, as should be de- 
dared by a deed of even date therewith; and the sum 
of 500^ consols, upon trust to apply the same for the 
purpose of building a gallery in the church at TVood- 



By the two other indentures, which were made be- 
tween, and executed by, the persons who were parties 
to the last-mentioned indenture, trusts were declared of 
the two several sums of 1000/L and 10002. consols for 
the benefit of the respective incumbents for the time 
being of St. Marjf% church and Christ^ church. 

The committee alluded to in the first indenture of 
the 24fth of Naoember was called << The Account Com- 
mittee,'' and was appointed at a Court of the mayor, 
aldermen, and assistants, held on the 29th of Sep^ 
iember 18S5. 



The 
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Hie sum of 25002. consols, part of the 65002. consols, 
had in fact been transferred on the 20th of Ncfvember^ 
by c%i» Wilson^ W* Beckett^ and Blayds, into the names 
of the Defendants, Goitj Tennant^ and Hey. 

On the 27th of Nooember another Court was held, at 
which the account committee and C. Becketif .the trea- 
surer of the corporation, reported that John WUsonj W. 
Beckettj and Blayds had executed the necessary deed 
(which was produced at the Court) declaratory ci the 
trusts on which they stood possessed of the sums of 
6500f. consols, and 5002. sterling, in accordance with 
the intention of the corporation : and it was ordered 
that the several bQls and accounts then produced should 
be allowed and paid; and that all other debts and en- 
gagements of the corporation, and such other claims and 
demands as were provided for by the trust deeds, should 
be referred to the account committee, with power to 
them or a majority of them to audit and pass the same, 
and to make such order for payment and settlement 
thereof as to them might appear expedient, to the intent 
that all engagements and liabilities of the corporation 
up to the 81st day of December then next might be 
discharged. 

At a Court held on the 1 2th of December^ letters were 
read which had been received by John WUson^ W. 
Beckettj and Blayds^ from the Recorder and Deputy Re- 
corder, declining to accept the sums of 500 guineas 
and 100 guineas. respectively voted to them out of the 
corporation funds ; and it was ordered that certain sums 
of money, amounting in the whole to the sum of 188/., 
should be paid by the treasurer out of the unapplied 
funds of the corporation in discharge of certain outstand- 
ing accounts, submitted to the meeting, incurred about 
the repairs of certain churches in Leeds ; and that cer- 
tain 
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tain sums of money, amounting, in the whole, to the 
sum of 400/., should be paid by the treasurer, out of 
the residue of the unapplied funds, to the respective 
treasurers of certain schools, for the uses and purposes 
of those schools; and that the sum of 500/. should be 
applied by the treasurer out of the unapplied funds of 
the corporation, for the purpose of making a public 
street in a certain part of the town oi Leeds. 



Besides the 2500/. consols which were on the 20th of 
November transferred into the names of Gott^ Tennant, 
and Hey, the further sum of 2000/. consols was sold 
out by Messrs. Glyn and Co., under a power of attorney 
from John Wilson^ W. Beckett^ and Blayds ; and in «^n- 
uary 1836, the further sum of 500/. consols was sold out 
by Messrs. GJyn and Co., under the same power. Part 
of the proceeds of the sale of the 2000/. and 500/. con- 
sols was applied in the manner pointed out by the re- 
solutions passed at the before-mentioned courts. The 
several sums of 750/., 500/., and 250/. consols, which 
formed the residue of the 6500/. consols, remained 
standing in the names of John Wilson, W. Beckett, and 
Blayds, being the sums of which they had, in the first 
indenture of the 24th of November, been declared trustees 
for the respective treasurers of the Infirmary, the Fever 
Hospital, and the Public Dbpensary. The 500/. debt 
was never called in, but remained on the security of the 
road tolls. 



The Defendants Wright, Hall, C. Beckett, Bramley^ 
and Charlesworth continued io hold their respective 
ofiices of mayor, aldermen, and assistant until the 
election of the mayor, aldermen, and councillors respect- 
ively, under the Municipal Corporation Act It ap- 
peared that the last-mentioned Defendants were present 
not only at the Court held on the 30th oiMay, but also 

at 
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at all the before-mentioned Courts ; and that, although 
various other members of the corporation were present 
at some of those Courts, the last-mentioned Defendants 
alone attended at all. 

The election of councillors and aldermen took place 
on the 26th and the Slst oi December 1835 respectively, 
and that of mayor on the 1st oi January 1836. 

The council elected under the Municipal Corporation 
Act, having resolved to institute proceedings for the 
recovery of the 6500/. consols and 500/. debt, the in- 
formation and bill in this cause was filed on the 14th of 
Jtme 1836. The prayer, as amended, was, that it might 
be declared that the transfer and alienation of the 
6500/. consols and 500/. sterling to John Wilson^ JV. 
Becketty and Blajfds was fraudulent and void, and that 
the same might be set aside ; and that it might be de- 
clared that the last-named Defendants, and also Wright^ 
HaUf C. Beckett^ Bramley^ and Charlestoorth were re- 
spectively liable to make good the same sums, or so 
much thereof as should not have been duly and properly 
applied in payment of debts properly incurred by the 
corporation ; and that they might be respectively decreed 
to make good and pay the same to the FlaintiiFs or 
their treasurer ; and that John Wilson^ William Beckett^ 
Blaydsy Gott, Tennant^ and Hey might be declared to 
be trustees for the Plaintiffs of the several sums of 750/., 
500/., and 250/., 1000/., 1000/L, and 500/. consols, re- 
spectively standing in their names, and might be decreed 
to transfer such sums to the Plaintiffs ; and might, in the 
mean time, be respectively restrained from disposing 
thereof; and that an account might be taken of such 
part of the sums of 6500/. consols and 500/. sterling as 
might have been properly and advantageously applied in 
payment of any debts of the corporation. 

The 
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The inGDmbents of the livings, and the treasurers of 
the Infirmary, the Fever Hospital, and the Public Db- 
pensary, were made parties Defendants to the inform- 
ation and bill ; and John Wilson having died after put^ 
ting in his answer, the suit was subsequently revived 
against his personal representative, the Defendant 
Richard B. Wilson, {a) 



The cause now came on to be heard before the Lord 
Chancellor. 

The Attomeif General^ Mr. Jacobs Mr. Wigrantf and 
Mr. Walker in support of the information and bill. 



The deeds of the 30th of Men/ were voluntary, 
and merely effected a change of trustees, so that the 
funds continued the property of the corporation ; and no 
act was subsequently done by that body amounting to 
an alienation of the funds ; for the common seal was not 
affixed either to the memorial of the 4th oiJuly or to 
the deeds of the 24th of "Ncnxmber^ and therefore those 
documents could not bind the corporation : Carter v. 
Dean of Ely (J), Wilmot v. Corporation of Coventry, (c) 
The trustees, however, have taken an active part in the 
disposition of these funds, by executing the deeds of the 
24th of November, and transferring the funds widiout 
any proper authority from the corporation ; and even 
supposing they had such authority, still they knew that 
the corporate funds had been made subject to certain 
trusts by the Municipal Corporation Reform Act, and 
they were bound to have dealt therewith accordingly. 



(a) A statement of the allega- 
tions of the information and bill 
will be found in the ninth vo- 
lume of Mr. Smwu^ EeporU, 



This 

where the case is reported on 
demurrer. 

(6) 7 Am. 211. 

(c) I Young ^CoU. SIS. 
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This case is therefore one in which an illegal attempt 
has been node by certun members of the governing body 
to alienate corporate property : and for the consequences 
of such an attempt, they may be made personally liable, 
either in a suit by the corporation itself, whose agents 
they ate, or in an informatiott by the Attomey-Generaly 
as representing the communis of the town at large. The 
suit, therefore^ is properly framed as an information and 
bilL Then, as to the present Defendants, it is not 
necessary that all the members of the goyeming body 
who signed the memorial of the 4th of Jidy^ or who at* 
ended the meetings at which the funds were diq>osed of, 
should be made parties to the suit; for a distinction 
exists between the case of trustees who have misapplied 
money received by them, and that of persons who have 
committed wrongful acts. In tiie first case, there may 
be contribution between the parties, and, consequentiy, 
they mnst all be joined in a suit instituted for the pur* 
pose of making any of them liable; but where certain 
persons, members of the governing body of a oor« 
poration, have, as in the present case^ attempted to 
strip the corporation of all its property, they are in 
the situation of wrong doers, between whom there 
is no contribution, but each individual is personally 
liable for all the consequences of the wrong com^ 
mitted. 



1840. 




The following cases were referred to: The Attorney' 
General v. JspinaU{a), The Attomey^General v. 
Broom (5), Dummer v. The Corporation of Chippen^ 
ham (c), T^ Charitable Corporation v. Sutton (ef), and 
The Mayor and Commonalty of Colchester v. Lonoten. {e) 



(a) S Mj^ne ^ Crmg, 619« 
it) I Swmiton^ses. 
(c) UFes.aiS. 



((0Si<%ftf,4OO. 



Sir 
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Sir a WethereUf Ur.Bethell, and Mr.iZ. Aikinsan, 
for the three first mentioned trustees and the five mem- 
bers of the corporation. 

The funds in question were not subject to the pro- 
visions of the Municipal Corporation Reform Act : they 
arose from fines imposed by the corporation upon such 
of its members as refused to take upon themselves the 
offices of mayor, aldermen, or assistants, or from fees 
paid by persons admitted to fill those offices ; and the 
members of the corporation might at any time have 
divided those funds among themselves for their indi- 
vidual benefit 



It is said, that inasmuch as the common seal was not 
affixed to the deeds of Naoember 1835, the corporation 
never gave its sanction to the appropriation which has 
taken place; but the rule that a corporation can be 
bound only under its common seal does not extend to 
the disposition of chattels, which may be effisctually made 
by resolutions passed at meetmgs of the corporate body : 
and ill the present case, part of the funds, which had 
been assigned to the trustees by the deeds of the 80th 
of Mai/f was disposed of under the authority of resolu- 
tions passed at meetings of the corporation duly con- 
vened* It is true the memorial of the 4th of Jub/ was 
not executed under the common seal, but it was signed 
by a majority of the members of the governing body of 
corporation ; and no reasonable doubt can exist that all 
that took place was approved of by the corporation, and 
was carried into efiect so as to bind that body. 

All that the corporation was bound to do was to pro- 
vide for the discharge of the existing liabilities to which 
the borough fund was made subject by the Municipal 
Corporation Act, and that they have done: the other 

purposes 
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puiposes to which that fund was made applicable by the 
same act, such as printing burgess lists, &c., were future 
and contingent, and the corporation was not bound to 
reserve any portion of the surplus to meet those pur- 
poses, but was justified in making an immediate ap- 
plication of the whole surplus for the public benefit 
of the inhabitants, when there were no specific trusts 
unsatisfied. 



1840. 




It is said, however, that both the corporation and the 
community of the town at large are aggrieved by what 
has been done. If that be so, they- have not chosen 
their proper remedy. For if the corporation had sus- 
tained a wrong, it ought to have adopted the remedy 
given by the ninety-seventh section of the act. (a) 

Your 



(a) The 97th section is as ful. 
lows: — 

** And be it enacted, that it 
shall be lawful for the couDcil 
first to be elected in any borough 
under the provisions of this act 
to call in question all purchases, 
sales, leases, and demises not 
made in pursuance of some such 
bona fide covenant, contract, 
agreement, or resolution made 
or entered into as aforesaid be- 
fore the 5th day o£June, and all 
contracts for the purchase, sale, 
lease, or demise of any lands, 
teneni^nts, and hereditaments, 
and all divisions and appropri- 
ation of the monies, goods, and 
valuable securities, or any part 
of the real or personal estate, of 
which on or before the 5th day 
of June in this present year, the 
body corporate of which they 
are the council, whether in their 
own right or as trustees for cb»- 
VOL. I. C 



ritable or other purposes, was 
seized or possessed, which shall 
have been made or contracted 
between the said 5th day o£Jwie 
and the day of the declaration of 
their election ; and for that pur- 
pose, if it shall appear to the 
said council that there is ground 
for believing that any such pur- 
chase, sale, lease, or demise, or 
such contract, or such division 
or appropriation of the premises, 
was coliusively made for no con- 
sideration, or for an inadequate 
consideration, it shall be lawful 
for the council of such borough, 
at any time within six calendar 
months next after the first elec- 
tion of councillors under this act 
shall have been declared in such 
borough, upon notice of their 
intention being first given in the 
London Gazette, and also affixed 
on the outer door of the town 
hall, or in some public place 
within 



J8 
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^'^^^C^^ observed that the identity of the corporation continuing 

Attoansy- notwithstanding the alterations effected by the act, any 

^'"j;»^^ * attempt 

^*^«^"- (a) S Mi^ne 4* Crmg^ 681. 



within the borough, to cause 
the Talue of the lands, tene- 
ments, hereditaments, and pre- 
mises in question to be inquired 
of and found by a jury of twelve 
indifferent men of the county in 
which, or adjoining to which, in 
the case o^ Berwkk'Upcn'Tweed^ 
and of all counties of cities and 
towns corporate, such lands, te- 
nements, hereditaments, or pre- 
mises do lie -y and in order there- 
to the said council is empowered 
to summon and call before such 
jury all persons having the cus- 
tody and possession of any deed 
or agreement concerning the 
said lands, tenements, heredita- 
ments, and premises made or 
entered into dnce the said 5th 
day of Jane, and to cause ail 
such deeds and agreements to 
be produced before the sdd jury, 
and examined by them ; and to 
examine upon oath eveiy person 
who shall be thought necessaiy 
to be examined (which oath the 
mayor is hereby empowered to 
administer); and the council 
shall, by ordering a view or 
otherwise, use all lawful means 
for the information as well of 
themselves as of the said jury in 
the premises; and the said jury 
shall find the value of the said 
lands, tenements, hereditaments, 
and premises, and the consider- 
ation which shall have been 



given, and also that which ought 
of right to have been given, for 
the purchase, sale, lease, de- 
miflOy or appropriation thereof, 
according to the terms of such 
purchase, sale, lease, demise^ 
contract, or appropriation, and 
taking into account all the cir« 
cumstances under which the 
same shall have taken pbce; 
and if the jury by their oaths 
shall find that no consideration, 
or a consideration less than that 
which they shall have so found 
to be the value which ought 
therefore to have been g^ven, 
shall have been collusively given 
or contracted to be given by the 
terms of any such purchase^ sal^ 
lease, demise, contract, or ap- 
propriation; the party to such 
purchase,' sale, lease, demise, 
contract, or appropriation shall 
have his option either to re- 
convey and restore the lands, 
tenements, hereditaments, and 
premises in question, and to 
abandon the contract to which 
he shall have been party, upon 
receipt in each case of the oon« 
sideratlon, if any, which he shall 
have given for the same, or to 
give therefore in each case such 
additional consideration, so that 
the whole consideration given 
shall be that which ought of 
right to have been given, so 
found by the jury as aforesaid ; 
and 
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attempt on the part of the new council to call in ques- 
tion acts relative to the corporate property would be an 
attempt of the corporation to impeach its own acts, 

which 
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and in every such case as last 
aforesaid, the additional con- 
sideration given or to be given 
shall be indorsed on the original 
deed or convtyance; and unless 
he shall so do within one ca- 
lendar month next after the 
fin(Ung of the jury, eveiy such 
purchase, sale, lease, demise, 
contract, and conveyance shall 
be absolutely void and of none 
effect as against the said body 
corporate and thdr successors ; 
and in every case in which any 
such contract shall have been 
abandoned as aforesaid, or in 
which any such purchase, sale, 
lease, demise, contract, or con- 
vince shall become void and 
of none effect under the pro- 
vinons of this act, the party who 
would otherwise have had the 
benefit of the same shall be 
remitted to his former estate, 
title, and interest, if any, in the 
premises, as if no such con- 
tract, purchase, sale, lease, or 
demise had been made or en- 
tered into; and for summoning 
and returning such juries, and 
for imposing fines on the sheriff, 
his deputy, bailiff^ or agent, and 
on the persons summoned and 
returned on the said jury, and 
on any person required to give 
evidence, who shall in this be- 
half contravene the provisions of 
this act, the council of every 
such borough shall have all the 
powers given in that behalf to 

c 



the trustees or commissioners of 
any turnpike road, by an act 
made in the third year of his 
late Majesty George the Third, 
intituled ' An act to amend the 
general laws now in being for 
regulating turnpike roads in that 
part of Great Britam called 
JEngland;* and all the costs of 
the said jury, and of all witnesses 
tendered by the said council to 
be examined before the said jury, 
shall in every case be borne by 
the council and paid out of the 
borough fund : provided never- 
theless, that it shall be lawful for 
his Majesty, if he shall think fit, 
by the advice of his privy coun- 
cil, upon petition to him setting 
forth the special circumstances 
under which any purchase, sale, 
lease, demise, contract, or ap- 
propriation of any of the said 
lands, tenements, hereditaments, 
and premises shall have been 
made since the said 5th day of 
Juney to order that the same 
shall not be called in question ; 
and in such case as last afore- 
said the same shall not be called 
in question or set aside, or af^ 
fected under the provisions of 
this act. 

"Provided always, that in 
every case in which such peti- 
tion shall have been presented, 
it shall be lawful for his Majesty, 
if he shall think fit, to enlarge 
the time within which (in case 
his Majesty shall not think fit to 
2 make 
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which was a ground for conferring upon the council a 
distinct legislative authority for that purpose. The 
present proceeding, however, is not warranted by that 
section, and therefore no relief can be given upon it. 
If, on the other hand, the community of the town at large 
had reason to complain, the proper course was to file 
an information in the name of the Attorney-General. At 
all events the corporation ought not to have been joined 
as Flainti£Ps in this suit, in which, as it is at present 
framed, the corporation seeks relief against its own acts, 
and attempts to make its trustees liable for what they 
have done by the direction of the corporation, their 
cestuique trust. 



But whether the form of the proceeding were an in- 
formation or bill, or both, it would be impossible that 
the trustees and the five members of the governing 
body, who are made Defendants, could be held liable in 
respect of acts done by the direction of the corporation. 
The case of Harman v. Tappenden {a) is an authority to 
shew that persons acting in a corporate capacity are not 
personally liable. Besides, it is unjust to attempt to 
fasten this liability upon five individuals out of a large 
number, forming a majority of the members of the go- 
verning body, who acquiesced in the transaction, as is 
shewn by their signatures to the memorial. If the object 
is to obtain relief, not against the old corporation, 
because that still exists at law, but against the individual 
members of the corporation, they ought all to be made 
parties to the suit. No case can be found which can 

justify 



make such order as aforesaid) 
the council may have power as 
aforesud to call in question any 
purchase, sale, lease, demise. 



contract, or appropriation re* 
ferred to in such petition.'* 
(a) 1 East, 555. 
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justify the course which has been pursued. In The 
Aitomey^General y. Brawn (a), all the commissioners 
who had acted at all were made Defendants. 

Mr. Lqftus Wigram and Mr. Roundell Palmer ap- 
peared for other parties. 

The Attomey'Generalf in reply. 

No authority has been cited to shew that these funds 
were the property of the individual members of the 
corporation ; and in fact they arose from fines which 
are directed by the charter to be paid to the use of the 
mayor, aldermen, and burgesses as a corporation ; there 
is no pretence for saying there are different kinds of 
corporate property ; and the charter impresses all cor- 
porate property with a trust for the good rule and 
government of the borough. 

The case of Harmon v. Tappenden (i), only shews 
that individual members of a corporation cannot be 
made liable for an act erroneously done by them in 
their corporate capacity without proof of malice, but it 
is there admitted that, if malice is proved, an action on 
the case will lie. 
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The Lord Chancellor. 

There can be no question but that the attempts to 
alienate the property of the corporation were ineffectual, 
and that so much of it as is now forthcoming must be 
restored, and compensation made for so much as is not 
forthcoming. That the 6500/. three per cents., and the 
5002. due upon the turnpike bonds, were the property 

of 
{a) I Swafut(m,265. (6) 1 East, 555. 

C 3 



Dec. 17. 
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of the corporation, is beyond all question ; and the De- 
fendants in this cause cannot dispute it, because they 
have so treated it The deed of the 30th of Men/ 1835 
did not affect the character of the fund, being an assign- 
ment without consideration, and for a particular purpose, 
other than that of giving the property to the three 
trustees; and as that particular purpose was never 
carried into effect, the trust would continue for the 
benefit of the assignors, that is, for the corporation. 



So the matter stood on the 9th of September^ 1835, 
when the Municipal Corporation Reform Bill received 
the royal assent. From that moment, whatever pro- 
perty belonged to the corporation became affected with 
the trusts declared by that act, and all attempts at alien- 
ation for purposes inconsistent with the objects of that 
act were illegal and void. This was the ground of my 
decision in The Attomey^General v. Aspinall {a) ; and I 
have not since heard any good reason suggested for 
altering the opinion upon which I then acted. It follows 
that the alienations subsequently attempted of the pro* 
perty in question being obviously, and, indeed, profess- 
edly, for the purpose of defeating the purposes of the 
act, were illegal and void. There is no distinction to be 
made, for the purpose of recalling the property, between 
that part which remains in the hands of the three trus* 
tees and those parts which have passed to the hands of 
the different Defendants. The attempts to bestow the 
property upon them were by means of deeds, which 
recited the deed of the 30th of May ; and all were made 
after the passing of the act : all the parties, therefore, 
had, or must be assumed to have had, notice of the 
illegality of the attempted transfers; and all were volun- 
tary, and without consideration. I consider it therefore 

as 



(a) S Afy/. ^ Craig, 615. 
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as a matter quite of course to decree the restoration to 
the Plaintiffi, for the purposes of the act, of all the 
property now forthcoming in the hands of any of the 
Defendants. 

Bat it was said that such relief cannot be given in a 
suit in which the corporation are Plaintiffs, because the 
acts complained of were acts of the corporation, and a 
ceUuique trust cannot complain of a breach of trust to 
which he was a party. This objection was ingeniously 
argued, but it has no foundation to support it. What 
the present Plaintiffis, the corporation, complain ol^ is, 
that certain perisons, members of the corporation at a 
former time, fraudulently and illegally used the power 
and authori^ of the corporation for the purpose of de- 
priving it of property to which it was by law entided. 
Is it to be said that the corporation is therefore without 
remedy ? It is true that, in future, all such property 
being in trust for the benefit of the public, the Attor- 
ney-(}eneral may assert the right of the public in an 
information ; but if, before the act passed, a corporation 
might, in a proper case, institute a suit for the purpose 
of setting aside transactions fraudulent against it, though 
carried into effect in the name of the corporation, that 
right cannot be affected by the Attorney-General 
having also a power to complain of the transaction. In 
the great majority of suits instituted in this Court, for 
the purpose of rescinding transactions, it is the act of 
the Plaintiff himself which he seeks to rescind; he says, 
^ The act was mine, but it arose from the fraud or other 
misconduct of those who then had the management of 
my affairs." Why may not a corporation, upon the 
same ground, have the same relief? Why are they 
alone to be denied the exercise of this the most im- 
portant jurisdiction of this Court? Certainly not 
because their affairs do not require it. The true way 

C 4 of 
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of viewing this is to consider the members of the 
governing body of the corporation as its agents, bound 
to exercise its functions for the purposes for which they 
were given, and to protect its interests and property ; 
and if such agents exercise those functions for the pur- 
poses of injuring Its interests and alienating its property, 
shall the corporation .be estopped in this Court from 
complaining because the act done was ostensibly an act 
of the corporation ? 



Not to go further into the authorities (for it is quite 
unnecessary to do so) than the cases cited for other 
purposes, it will be found that Lord Hardmcke^ in the 
case of The Charitable Corporation (a), and Lord EMoUj 
in the case of the Corporation of Colchester (6), do not 
seem to have felt any difficulty upon this subject I 
am, therefore, of opinion that any relief which the cir- 
cumstances call for may be properly administered in 
this suit. I am of opinion that this is the principle to 
be acted upon, independently of the provisions of the 
97th section ; and it is to be observed that that sec- 
tion had an object which does not apply to the pre- 
sent case. That object was to enable the corporation 
to call in question acts which might have been done 
before the passing of the act, and after the 5th otjune; 
and which, therefore, might be strictly legal in them- 
selves ; whereas, in this case, the acts called in question 
were after the passing of the act, and therefore, from the 
beginning, illegal ; the deeds of the 30th of Mcn/j though 
intended for a bad purpose, being inoperative. I am 
the more induced to make this distinction, because some 
observations of mine in The Attorney-General v. As* 
pinall (c) were referred to, as supporting the argument 

that 

{a) The Charitable Corporation aliy of Colchetter v. Lowten, 1 K. 
V. Sutton, 2 Atki/ns, 400. 4* B. 226. 

(i) T/ie Mayor and Common^ (c) 2 Mylne ^ Craig, 621. 
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that the corporation in this case could not be heard to 
impeach its own acts ; whereas those observations were, 
in terms^ in that passage, confined to acts between the 
5th of June and the passing of the act, and therefore 
have no application whatever to the present case* 
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Connected with this olgection was another, which was 
the subject of the main argument in this cause, namely, 
the liability of the five corporators ; I say, connected 
with the objection I have been considering, because it 
proceeds upon a similar supposiuon, that the whole was 
the transaction of the corporation, and therefore that 
the corporation, on the one hand, cannot complain of it, 
and on the other cannot call in question the act of any 
member of the corporation for the part he took in the 
corporate act. I think both objections are founded 
upon the same error ; namely, that of confounding the 
Intimate acts of the corporation with unauthorised acts 
eflfected by members or agents of the corporation in the 
name of the corporation. Of these the corporation 
may complain, and may have redress against such mem- 
bers or agents as are the authors of the wrong. No 
doubt could be entertained of the right of a corporation 
to redress against its agents. Can it be that no redress 
can be had against the author of the wrong because he 
was a member of the corporation, and effected it by an 
abuse of the power which that situation gave him ? In 
the Charitable Corporation case (a) Lord Hardwicke 
draws the distinction between the acts for which a 
member of a corporation would be liable, and those for 
which he would not He says, ** Committee men are 
most properly agents to those who employ them in the 
trust, and who empower them to direct and superintend 
the affairs of the corporation. In this respect they 

may 

<a) S Ath 405. 



26 



CASES IN CHANCERY, 



1840. 



The 

Attorney- 

Gensbal 

o. 

WlIAOM. 



may be guilty of acts of commission and omission, of 
malfeasance and nonfeasance ; but where acts are exe* 
cuted within iheir authority, as repealing bye-laws, and 
making orders, in such cases, though attended with bad 
consequences, it will be very difficult to determine that 
those are breaches of trust; for it is by no means just 
in a judge, after bad consequences have arisen from 
such executions of their power, to say that they foresaw 
at the time what must necessarily happen, and therefore 
were guilty of a breach of trust.'* Lord Hardwicke 
then proceeded to consider the evidence of misconduct 
imputed to the committee men. I have a similar duty 
in this case with respect to the five members of the go- 
verning body ; in doing which I shall say no more of 
the case proved against them than is necessary for the 
purpose of explaining the grounds of my decree. 



As members of the governing body, it was then: duty 
to the corporation, whose trustees and agents they, in 
that respect, were, to preserve and protect the property 
confided to them ; instead of which, having previously, 
as they supposed, placed the property, by the deeds of 
the SOth oCMay 18S5, in a convenient position for that 
purpose, they take measures for alienating that pro- 
perty, with the avowed design of depriving the cor- 
poration of it; and, with this view, they'procure trusts to 
be declared, and transfers of part of the property to be 
made to the several other Defendants in this cause, for 
purposes in no manner connected with the purposes to 
which the funds were devoted, and for which it was 
their duty to protect and preserve them. This was not 
only a breach of trust and a violation of duty towards 
the corporation, whose agents and trustees they were, 
but an act of spoliation against all the inhabitants of 
Leeds Yiahle to the borough rate: every individual of 
whom had an interest in the fund, for his exoneration, 

pro 
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pro ianiOi from the borough rate. If any other agent 
or trustee had so dealt with property over which the 
owner had given him control, can there be any doubt 
but that such agent or trustee would, in this Court, be 
made responsible for so much of the alienated property 
as could not be recovered in specie ? 

But if Lord Hardwicke was right in the CharitaNe 
Corporation case, and I am right in this case, in consider- 
ing the authors of the wrong as agents or trustees of the 
corporation, then the two cases are identical. I cannot 
doubt, therefore, that the Plaintiffs are entitled to re- 
dress against the three trustees and those members of 
the governing body who were instrumental in carrying 
into efiect the acts complained of; and it is proved that 
the five Defendants fall under that description. 

The deed of the SOth of May 18S5 was avowedly 
made for the purpose of stripping the corporation of 
all its property before the bill then in parliament could 
pass. I have already said that it had not that effect; 
hot can these Defendants avail themselves of the failure 
of their scheme, and say that this was an innocent act, 
when they, with others, by the memorial presented to the 
trustees, assumed to themselves as individuals the right 
to interfere in the misapplication of those funds. They 
seem to have supposed that the trustees held the funds 
subject to the direction of the individual members of 
the governing body, upon the assumption that the title 
of the corporation had been effectually terminated. 
These five defendants, being agents and trustees of the 
corporation funds, though the legal tide was not vested 
in them, by an illegal exercise of the authority of the 
corporation, procure the funds to be diverted from their 
legal custody and purpose, and to be placed in other 
hands, and applied to other purposes. Of their liability 

to 
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The 

Attobnby* 

Geveral 

r. 
Wilms, 



to make good any deficiency in the funds arising from 
such conduct I entertain no doubt: Lord Hardwicke 
thought so a century ago, and certainly the jurisdiction 
of this Court in such cases has been extended rather 
than restricted since that time. 



It was then urged that, if that be so, all the govern- 
ing body, at least all who took any part in these trans- 
actions, ought to be co-Defendants. Upon this point, 
also. Lord Hardtmck^s authority in the Charitable Cor^ 
poratioii case (a) is of the highest value. It was urged 
that, as the injury had arisen from the misconduct of 
many, each ought to be answerable for so much only as 
his particular misconduct had occasioned; but Lord 
Hardwicke said, ^* If this doctrine should prevail, it is 
indeed laying the axe to the root of the tree. But if, 
upon inquiry, there should appear to be a supine neg- 
ligence in all of them, by which a gross complicated 
loss happens, I will never determine that they are not 
all guilty ; nor will I ever determine that a court of 
equity cannot lay hold of every breach of trust, let the 
person guilty of it be either in a private or public capa- 
city.'' In cases of this kind, where the liability arises 
from the wrongful act of the parties, each is liable for 
all the consequences, and there is no contribution be- 
tween them, and each case is distinct, depending upon 
the evidence against each party. It is, therefore, not 
necessary to make all parties who may more or less 
have joined in the act complained of; nor would any one 
derive any advantage from their being all made de- 
fendants, because, as the decree would be general against 
all found to be guilty of the charge, it might be exe- 
cuted against any of them. It is evident that Lord 
Hardwicke^ in the case of 7%e Charitable Corporation^ 

considered 

(a) The CharUable Corporation v. SuUon, 2 AtJctfnt, 400.; see 
p. 406. 
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considered that each defendant would be liable for each 
transaction in which be had been a party* In the 
Aitomey-General v. Brawn (a) Lord Eldon over-ruled a 
demurrer for want of parties. He did not state his 
reasons; but it appears that the charge against the com- 
missioners was for misconduct, and one object of the 
suit was to regulate their future conduct, and some of 
them only who had acted in the matter complained of 
were parties. In this case other names appear to the 
resolutions and to the memorial, but there is no proof 
before me that the conduct of any other member of the 
corporation was such as to subject him to the respon- 
sibility which I think attaches to these five Defendants ; 
and if that had appeared, it would not have afforded 
them any protection. I am, therefore, of opinion that 
they cannot support the objection that others are not 
made co-Defendants. 



1840. 




It only remains to consider the form of the decree. 
It must declare that the 6500/. three per cents., and 
500/., notwithstanding the deeds of the 80th of May 
1835, continued and was the property of the corporation 
of Leeds at the time of passing the act, entitled ** An 
act to provide for the regulation of municipal corpora- 
tions in England and Wales" and was, therefore, from 
that time, subject to tlie trusts and purposes prescribed 
by that act ; and that the subsequent alienations of such 
stock and funds for any other purposes, and particularly 
the deeds of the 80th of May and the 24th of November 
1835 were breaches of trust, and fraudulent and void ; 
and that the three trustees and the five members of 
the corporation are liable to make good any loss which 
may arise therefrom. Then direct the several De- 
fendants to retransfer the several sums transferred to 

them, 
(a) I Swan, 265. 
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tbem, and refer it to the master to inquire what parts of 
such stocks and funds, other than such as have been so 
transferred to others of the Defendants, and therefore 
capable of being re-transfefred, have been sold or dis- 
posed of, and when, and by whom, and by whose direc- 
tion or authority, and in what manner the same and the 
proceeds thereof, and each and every part thereof, have 
been paid, applied, and disposed of; with liberty to state 
special circumstances : the costs of the suit to the hearing 
to be paid by the three trustees and the five members of 
the corporation. 
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In re BAINE& Dec. 8, 9. is. 

ri^HIS was a motion, madei upon the return to a writ Whether the 

■*- of Aabeas corpus^ for the discbarge of a prisoner, ",127, g/^^' 

William Baines, who had been taken into custody under ^^^^cb gives 

a writ de eorUumace capiendo, which bad been issued justices to en- 

npoo the following 5^>it,V..- ^Z^toU^L 

not exceed- 

«To Her Most Excellent Majesty, Ficioria, &c., J^n^Ji^ 

'* Herbert Jenner^ knight, doctor of laws, official prin- rate, where 

cipal of the Arches Court of Canterbury, lawfully con- "Sfdi^ oHhe 

stituted, health in Him by whom kings and princes rule ^^ nor the 

and govern : . We hereby notify and signify unto your party luis been 

Majesty that one WiUiam Baines^ of the Market-Place, ^J^^"®**' 

in the borough of Leicester^ hatter and hosier, a parish- the jurisdu> 

:^»^«. tionofthe 
^^^^^ Ecclesiastical 
Court in such cases, qtugre» 

Bat, assuming that it does, it seems that it is still competent to institute a suit in 
that Court for payment of a sum under lo/. due upon a church rate, because, until 
the defendant has appeared in such a suit, there may be no means of knowing 
whether the validity or liabilitj^ is in dispute or not Therefore, where a HgnySawU, 
as recited in the return to a writ of habeas corpus^ stated that the prisoner had been 
pronounced guilty of contumacy, for nonpayment of a sum of 2/. Si. to certain church- 
wardens, with their costs of suit, pursuant to a monition duly issued in a certain cause 
of subtraction of church rate, the proceedings wherein were carried on in pain of the 
contumacy of the prisoner, who, though duly cited with the usual intimation, had 
not appeared, an objection, that the cause was not su£ScientIy described, for want 
of an aTerment that the validity of the rate or the liability of the party was in 
dimute, was over-ruled. 

The object of the control which this Court has over the Ecclesiastical Courts by 
means of the writ oi habeas earput^ is to keep those courts within the jurisdiction 
wbidi the law has assicned to them, and not to correct any error into which they 
may fall in the exercise of it. And, therefore, objections taken to a ngmficawt 
upon the ^und that it did not sufficiently shew that the Defendant had been 
regularly cited, and upon the further ground, that the Ecclesiastical Court was 
not,^ according to its own practice, authorized to proceed to judgment, upon the 
merits, agunst a party who had never appeared, were over-ruled. 

An obiecrion, that the ngn^tcamt appeared to be in the name of the official prin- 
cipal and not of the archbisnop, over-ruled. 

Sembte: The memorandum upon a writ de eoniumace capiendo need not shew 
that all the formalities prescribed by the act 5 Eih. c. 23. have been complied 
with. 
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1840. iober and inhabitant of the parish of SL Martin^ in the 
^^^*^ said borough of Leicester^ in the county of Leicester, 
Baines. hath been duly pronounced guilty of manifest contu- 
macy and contempt of the law and jurisdiction ecclesias- 
tical> in not obeying the lawful commands to pay or 
cause to be paid to William Fox, the proctor of William 
Jolly and William Beiridge, the churchwardens of the 
said parish of Si. Martin, the sum of 2/. 5s. of lawful 
money of Great Britain, rated and assessed upon him, 
and the sum of 125/. Ss, of lawful money of Great 
Britain, being the amount of costs on their behalf, duly 
taxed and moderated, pursuant to a monition, duly issued 
under seal of the said Arches Court, and duly and per- 
sonally served on him the said William Baines for that 
purpose, and duly returned into the said Arches Court,* 
with a certificate and affidavit of the execution thereof, 
of us the said Herbert Jenner, knight, doctor of laws, 
official principal of the Arches' Court of Canterbury 
aforesaid, lawfully authorised, by not paying or causing 
to be paid to the said William Fox, the proctor of the 
said William Jolly and William Berridge, the said sum of 
. 2/. Bs. and 125/. Ss. of lawful money of Great Britain, 
pursuant to the said monition, on a day and hour now 
long past, in a certain cause or business of subtraction of 
church rate, depending before us the said Herbert Jen^ 
ner, knight, official principal of the said Arches' Court> 
in judgment, by virtue of letters of request from the 
worshipful Christopher Hodgson, master of arts, com- 
missary of the Right Reverend Father in God, Johnj 
by Divine permission. Lord Bishop oi Lincoln^ in and for 
the archdeaconry of Leicester, lawfully constituted, be- 
tween the said William Jolly and William Berridge, 
churchwardens of the said parish of St. Mafiin, in the 
borough of Leicester, in the county, archdeaconry, and 
commissaryship of Leicester, in the diocese of Lincoln 
and province of Canterbury^ the parties promoting the 

said 
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said cause or business, of the one part, and the said 
WilUam Bainesy of the Market-Place, in the borough of 
Leicester aforesaid, hatter and hosier, a parishioner and 
inhabitant of the said parish of St. Martin^ the party 
against whom the said cause or business was promoted, 
on the other part, and the proceedings wherein were 
carried on in pain of the contumacy of the said William 
Bainess duly cited to appear in the said cause or busi- 
ness, and also duly cited to see proceedings thereon, 
with the usual intimation, but in no wise appearing. We 
therefore humbly implore and entreat your said most 
excellent Majes^ would vouchsafe to command the body 
of the said WiUiam Baines to be taken and imprisoned 
for such contumacy and contempt'' 



SS 
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A writ de contumace capiendo was afterwards issued, 
which was addressed to the sheriff of Leicestershire^ and, 
after reciting the significavit at full length, proceeded 
to command the sheriff to attach the said WiUiam 
Bainesm 

The memorandum on this writ did not state that it 
had been opened in the Court of Queen's Bench. 

The return to the writ of habeas corpus stated that 
the prisoner was in custody under this writ de contumace 
capiendo^ which it set forth. 

Mr. M, D. Hill and Mr. Melhry in support of the 
motion. 

1. The significavit is bad in substance, on the fol- 
lowing grounds. 



i. The cause is not sufficiently described to shew 

that the Ecclesiastical Court had jurisdiction in the 

Vol. I. D matter ; 
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1840. matter; Segina v. HiU(a)j Bex v. Fowler (b)^ NasK$ 
case {0)9 DeybeV sense (d), SouderCs case{e)\ for although, 
in the time of Lord Raymond^ it might be a suificieDt 
description of a cause of this nature to entitle it a cause 
of subtraction of church rate, Rex v. Fowler {g)^ it is 
not so now ; inasmuch as since the act 53 6. S. c. 127-9 
it is essential, in order to give the Ecclesiastical Courts 
jurisdiction, that either the amount of the rate should 
exceed 10/., or the validity of the rate should be dis- 
puted. Ricketts V. Bodenham. (h) Now, it appears 
on the face of the significamt that the amount of the 
rate is under 10/., and yet there is no allegation that 
the rate is disputed ; and in fact Baines never appeared 
to dispute it; and it cannot be presumed that there 
have been any prior proceedings before magistrates, at 
which its validity has been disputed. 

But even supposing the cause properly described, it 
is not stated with sufficient certainty that the sum rated 
and assessed upon the prisoner, and which he was 
called upon by the monition to pay, was the church rate 
in question in the cause : for any thing that appears, the 
Ecclesiastical Court may have chosen to issue a monition 
in respect of an old church rate, or some other rate 
over which it had no jurisdiction, in which case the 
prisoner would be justified in refusing to ()ay the sum 
demanded of him. 

ii. Some of the proceedings in the Ecclesiastical Court 
are stated with such a degree of uncertainty, that this 
Court cannot see whether they have been regular; while 

in 

(a) 1 SM. 294. (ff) 4 j&. 4- Aid, 294. 

{h) 1 Ld, JRajftn. 618.; 1 Salk. (g) 1 Ld. Raymd. 618. See 

295; 12ilf(H/,418. p. 620. 

(c) 4 ^. 4- Aid. 295. {h) 4 Adol. 4- Ellis, 455. 
id)AB.^Ald.2A3, 
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in others there has been manifest irregularity. For in- 1840. 
stance, the significavit merely states that the prisoner 
was cited to appear with <^ the usual intimation," an 
expression, the meaning of which as used in the Eccle- 
siastical Courts, your Lordship cannot judicially know, 
whereas the terms of the intimation ought to have been 
particultfly set forth, in order that its sufficiency might 
be judged of; Brtyeres v. Halcomb (a), Ransan v. 
Dmdas. (6) In the case of The King v. Maby {c\ the 
significavit stated that the Defendant had been con- 
demned to perform <* usual penance,'' without stating 
what penance, and the Court held that it could not 
take notice of what the usual penance was. Then it 
appears that the Ecclesiastical Court has proceeded to 
judgment against the prisoner in his absence, a course 
which is contrary to natural justice, and to the whole 
spirit and practice of English law ; and there is no aver- 
ment in the significavit that the Ecclesiastical Court has 
any such anomalous power or rule of proceeding. If it 
were incumbent on us to prove the contrary, the books 
of practice from the earliest times would abundantly 
shew it darkens Praxis (d), Consefs Practice {e\ and 
Oughtan^s Ordo Jttdiciorum, (g) The Ecclesiastical Law 
Commissioners, in their report (A), made in the year 
18S2, state that the mode of enforcing all process, 
in case of disobedience, is by pronouncing the party 
cited to be contumacious ; and if the disobedience con- 
tinues, a significavit issues, upon which an attachment 
from Chancery is obtained to imprison the party till he 
obeys : that in cases where some act is required to be 
done by the party cited, as, for instance, to exhibit an in- 
ventory 

(a) 5 Adol. 4- EUit, 381. {c) Page 35. 

(*) 5 Bing' N. C. 123. (g) TiL 40. page 70. 

(c) 3 Doud. 4- Ryl, 570. {h) Page 16. 
(rf) Tit. 20. page 24. 

D 2 
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1840. ventory and account, or tx> pay alimony, the compulsory 
process is enforced ; but in some cases, where no act is 
necessary to be done by the party cited, the Plaintiff 
may proceed in paenam cotitumaciai and the cause may 
go on ex parte, as if the Defendant had appeared. An 
instance of the latter kind is referred to in Clarke^s 
PraxiSf as an exception to the general rule^ namely 
where in a suit matrimonial, the husband is abroad or 
not to be found. But it is to be observed that, in the 
case of a suit matrimonial, the proceedings are in rem^ 
for the purpose of affecting the validity of the marriage ; 
whereas, in the present case, Baines was called upon 
to do an act, namely, to pay money : neither is this de* 
feet cured by the statement, that he was duly cited to 
see the proceedings, for the practice of citing parties to 
see proceedings applies only to third persons whose 
rights are incidentally involved in the question between 
the parties to the cause, as, for instance, a son tenant 
in remainder, where a suit is instituted between his 
father and mother, respecting the validity of their mar- 
riage. 

2. The significavit is bad in point of form ; for it 
ought to have been in the' name of the Archbishop of 
Canterbury, and not in that of the official principal ; 
The Year Book, 11 H. 4. 6*., Brookes Abridgment, tit. 
Certificate of Bishop, Fitzherbert de Naturd Brevium (a), 
TroUqp's case {b), and Coke Littleton, 184 a., where the 
various authorities on this point are collected, shew that 
a significavit in the name of the official principal is bad 
at common law (c). This is according to the analogy of 

the 

(a) P. 65. Bige*^ Excommengementf B. ; 

{6) S Rep. 68. a, Vmer*t AbtidgemetU, Excrnnmur- 

(c) See BacmCi Abridgement, nicatkm, B. 
Excommunication, C. ; ComytCt 
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the rule of law, that delegated authority must be exer- 
cised in the name of the principal ; as in the case of 
sheriff and under-sheriff: Combos Case, (a) The statute 
53 G. 3. c. 127. made no change in this respect; and 
the schedule to that act shews clearly in whose name 
the signijicavit was to be ; for the words there used, ** by 
Divine Providence," are applicable only to an Arch- 
bishop, {b) 



1840. 




S. The act 5 Eliz. c. 23. directs that the writ shall be 
brought into the Court of Queen's Bench, and there in 
the presence of the justices shall be opened and deli- 
vered of record ; but in the memorandum endorsed on 
the writ, the word ^* opened " is omitted ; and it is said in 
the case of The King v. Theed (c), that the provision 
that the writ must be first opened in the Court of 
King's Bench is a provision in favour of the liberty of 

the 



(a) 9 Bep, 76. h, 

(6) The form of a ngittficavU 
given in the schedule to the 
S3 G. 5. c. 137. is as follows : To 
his most excellent Majesty and 
our Sovereign Lord George the 
Third, by the grace of God of the 
United Kingdom of Great Britain 
and Ireland^ King, Defender of 
the Faith, by Divine Pro- 

vidence, &c. Health in 

him by whom Kings and Princes 
nilc and govern. We hereby 
notify and signify unto your Ma- 
jesty that one of in the 
county of hath been duly 

pronounced guilty of manifest 
contumacy and contempt of the 
law and jurisdiction ecclesias- 
tical, in not {oi the cote majf be] 
appearing before [here set out 
ike Mt^e of the eccieiiaitical 

D 



judge, or hii repreieniathe], or 
in not obeying the lawful com- 
mands [here $et out the coru' 
mandt] of [such judge or repre- 
sentative] or in having committed 
a contempt in the face of the 
court of [such judge or repre- 
sentative], lawfully authorised, 
by [here set out the nature and 
manner of such contempf]f on a 
day and hour now long past, in 
a certain cause of [here set out 
the nature of the cause^ and the 
names of the parties to the 
same.] We therefore humbly 
implore and entreat your said 
most excellent Majesty would 
vouchsafe to command the body 
of the said to be taken and 

imprisoned for such contumacy 
and contempt. 

(c) 10 Mod, 551. 
S 
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1840. the subject, that he may not be deprived of his liberty 
by writs that issue of course out of Chancery, until 
such time as the Judges of the Court of King's Bench 
see whether he has deserved it or not* It is stated in 
BurrCs Ecclesiastical Law (a), that the form of taking 
out the writ, and the several steps mentioned in the 
act of Elizabeth ought to be strictly pursued; and 
that in default thereof many persons have been dis- 
charged; Gibson* s Codex {Jb)'j Anon.[c); Parker* s case {d); 
Anon, (e) 

Mr. JVigram and Mr. IVightman^ contra. 

1. With respect to the description of the cause, it is 
sufficient if it appear to the Court, upon the face of the 
proceedings, that the party wa^ condemned in a suit 
respecting a subject-matter apparently within the juris- 
diction of the Ecclesiastical Courts, The King v. Dug^ 
g^' {g) ^n Nash's case (A), DeybeVs case (/), and Souderis 
case{k\ a special jurisdiction had been given to the 
Court, by the express terms of acts of parliament, and 
it was necessary to bring the cases within the scope 
of those acts; but not only was the return defective 
for the purpose of shewing that the cases were within 
the acts, but it appeared positively that they were not. 
In a matter of subtraction of church rate, the Eccle- 
siastical Court has a general jurisdiction, which the 
act 53 G. S. c. 127. does not take away, even |n cases 
where the sum rated is under 10/. : in such cases it 
merely gives a jurisdiction to the magistrates under cir- 
cumstances 

(a) Vol. ii. 254. {g) S Bam. 4> Aid. 79 1 . 

(6) Page 1056. (A) 4 Barn. 4* Aid. 295. 

(r) Cro. Jac. 566. (t) 4 Bam. Sf Aid. 24.5. ' 

(rfj Cro. Car, 583. {k) 4 Bam. ^ Aid. 294. 
{e) Fentris, 55S. 
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cumstances which make it necessary to aver affirmatively, 1 840. 
that the validity of the rate has not been disputed in the ^'^^^^^^^ 
ecclesiastical courts ; Ricketts v. Bodenham. (a) In the Baines. 
present case, it is sought to enforce the rate in the 
Ecclesiastical Court, and therefore its validity may pos- 
sibly be there called in question. 

As to the identity of the rate which Baines was 
monished to pay with that which was in question in the 
suit, it is enough to refer to the terms of the significaviL 

To the objections which have been founded on the 
supposed irregularity of the proceedings in the Eccle- 
siastical Court, the answer is a general one, that your 
Lordship cannot, in this Court and in this collateral 
proceeding, enter into the question whether or not the 
course of proceeding of the Ecclesiastical Court has 
been consistent with its usual practice, in a suit, too, 
where that Court has an original jurisdiction. Suppose 
Baines were to proceed in the Ecclesiastical Court to 
set aside these proceedings, on the ground that they 
had been taken in his absence ; and suppose that, after 
the Ecclesiastical Court had. overruled the objection, and 
the Privy Council had affirmed that judgment upon 
appeal, this Court should say the proceedings had been 
irregular, what an extraordinary conflict of jurisdictions 
would arise. Various authorities might be adduced to 
shew that if the proceeding had been at common law, 
such an objection could not have been sustained. In * 
Doe V. Parmiter {b\ it was held that a judgment shall 
be intended good till it be avoided ; and that advantage 
of any error therein cannot be taken by pleading, but 
only by writ of false judgment; and in HorsT/ v. 

Daniel 

(a) 4 AdoL i Ellis, 453, (b) 2 Levinz, 81. 

D 4 
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1840. Daniel (a) the same doctrine prevailed. In Griffin v* 
"•^/^^^ Ellig (4)^ it was held that, even assuming a church rate 
Baines. to have been bad, as being retrospective, the party 
was not entitled to a writ of prohibition, as the suit 
itself was matter of ecclesiastical cognisance ; and the 
proper course was to appeal. The same answer would 
have been given if it had appeared upon a significavit 
or a writ de contumace capiendo that the rate was bad. 
Still more is such an answer applicable where the ob- 
jection, as here, is to a supposed irregularity in the form 
of procedure : for the practice of one court cannot be 
inquired into in another. Dicas v. Lord Brougham, {c) 
Of what use then would it have been in this case to state 
more particularly ,the terms of the intimation, when this 
Court could not take notice of the practice of the Eccle- 
siastical Court, so as to decide upon the regularity of the 
intimation actually given ? As to the objection that the 
suit has proceeded to judgment in the absence of the 
party, it would be entitled to no weight, in whatever form 
it were taken, where it is admitted that the party was 
duly cited to appear, and did not choose to do so« Bu^ 
chanan v. Eucker (rf), Becquet v. McCarthy, (e) 

2. It is not essential to the validity of the significavit 
that it should be in the name of the archbishop ; for 
it appears that the official principal might issue a sig- 
nijicavit in cases of excommunication, reciting that the 
bishop was in remoiis^ and that recital could not be 
traversed ; Fitzherbert de Nat. Brev. (62) : and, by 
custom, the archdeacon might issue a significavit ; 
Viner's Abridgement (title Excommunication^ D. 5.). 

The 

(fl) 2 Letnnz, 161. {d) 9 Eatt^ 192.; 1 Camp. 65. 

ib) S Perry ^ Daviion, 398. (ej 2 B.^r ^dol. 951. 

(c) 6 Car. Sf Payne^ 249. 
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The authority of the official principal is such, that the 1840. 
bishop may sue before him in his own Court; BunCs 
EcdesiastiM Law (title Chancellor); and he has the power 
to pronounce sentence of deprivation against a clergy- 
man in his own name; Burgoyne v. Free (a), Oliver and 
Toll y. Hobart {b\ and the cases there referred to. It 
cannot be disputed that he has power to issue a citation 
as he has done in the present case ; and the stat 53 G. 3. 
c. 127. directs that the Judge who issued out the cita- 
tion shall signify in cases of contumacy. With re- 
spect to the form contained in the schedule to that act, 
it is given merely as an exemplar. 

3. As to the omission of the word ** opened" in 
the endorsement on the writ, it is sufficient to say that 
the act of 5 Mix. c. 23. does not require an endorse- 
ment, and, therefore, that if no memorandum at all had 
been endorsed on the writ, it would not be material. 
In the case of The King v. J^eed (c), the decision was 
upon other grounds; and the rule of law is, that ^^pra- 
sumuniw omnia rite esse acta" 

Mr. Hill, in reply. 



The Lord Chancellor, ^^^ ^^^ 

When this case was first mentioned to me, I sug- 
gested that questions upon significavit from the Eccle- 
siastical Court had usually been made the subject of 
discussion here upon applications to discharge or quash 

the 

{a) 2 Haggard^ 456.; see p/494. (c) 10 Mod, 351. 

ifi) 1 Haggard^ 47. note. 
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1840. the writ de excommunicato or de contumace captendOf 
when the writ not having been returned in the Queen*s 
Bench, this Court still had jurisdiction over it The 
party has preferred, as he had an undoubted right to 
do, to rest his case upon the return to the habeas 
corptiSf and my consideration is necessarily restricted, 
not to what has actually taken place in the Ecclesias- 
tical Court — of which I know nothing, except from 
the signjfkavit which that Court has sent to me, — but 
to what is stated in that significavit to have there taken 
place. 

It is important to keep in view the great difference 
between a court's assuming a jurisdiction which does 
not belong to it, and improperly exercising a jurisdic- 
tion with which it is legally invested. Upon this habeas 
corpus my duty is to protect the prisoner against the 
former, if it shall appear to have occurred. Another 
and a very different course would be to be pursued, if 
necessary, for the purpose of correcting the latter. 

The first objection to the significavit was, that it did 
not shew that the sum which the prisoner was ordered 
to pay was a church rate. I think that this is suf- 
ficiently stated, both with respect to the terms used, and 
to the form prescribed by the act. The signijicavit states 
the command to be to pay 2/. 55., rated and assessed 
upon him, pursuant to a monition duly issued under the 
seal of the Arches' Court, in a certain cause or business 
of subtraction of church rate. I am not now consider- 
ing the amount of the church rate, but whether the sig^ 
nijicavit states the 2/. 5s. to have been rated and as- 
sessed for a church rate ; and of this being stated with 
sufficient certainty, I have no doubt; nor does it ap- 
pear how, consistently with the form prescribed in the 

schedule 
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schedule to the act, it could be more specifically stated; 1840. 
for, by that form, the command is first to be stated, and 
then the cause in which it was made ; but the command 
was probably merely to pay the sum in question, with- 
out repeating that it was for a church rate ; that appear- 
ing from the proceedings ; and if so, the form has been 
accurately followed. 

Connected with this objection was another, that the 
amount of the rate appeared to be under 10/., and that 
the Ecclesiastical Court had, by the 58 G. S. c. 127., 
been deprived of its jurisdiction in church rates, unless 
the sum demanded exceeded that sum, or the validity 
of the rate, or the liability of the party was in dispute. 
To raise this objection it must be assumed that the 
jurisdiction is so taken away. Such the Judges of the 
Court of Queen's Bench stated to be their opihion in 
Bicketts V. Bodetiham (a) : but that opinion did not re- 
gulate their judgment in that case ; and had that opinion 
been different, the judgment must have been the same. 
It is not my wish to raise any doubt upon that point. 
In that case it was decided that a previous proceeding 
before magistrates is not necessary to give the Eccle- 
siastical Court jurisdiction in cases of church rate under 
lOr., if the validity or liability be in question. It would 
seem, therefore, that it must be competent to institute 
the suit, for without a suitj in such a case, there may be 
no means of shewing that the validity or liability is in 
dispute ; and if so, it does not seem very obvious how 
the suit can be objected to, upon the ground that the 
validity or liability is not disputed, before the Defendant 
appears. It was also decided that in such a case, 
although the proceedings did not shew that the validity 
or liability was in question, the party sued was not en- 
titled 

(a) 4 Add. ^ EUis^ 453. 




44 CASES IN CHANCERY. 

1840. titled to a prohibition ; and it seems to have been the 
opinion of the Judges, that, for that purpose, after sen- 
tence in the Arches' Court, unless want of jurisdiction 
appeared upon the proceedings, it would not be in- 
tended. I cannot, consistently with this doctrine, hold 
that the significavit does not state a suit of which the 
Ecclesiastical Court has jurisdiction. The cases of 
Deybel (a) and Nash {p) have no application : in those 
cases there was no jurisdiction, except upon a particular 
fact, which was not sufficiently stated. In this case 
there is a general jurisdiction, and the doubt is as to a 
particular fact, which, if it exists, may take it away. 

Another objection much relied upon was, that the 
significavit states that the party prosecuted had never 
appeared, and that, without appearance, the Court was 
not authorised to proceed to judgment upon the merits. 
In considering this objection, it must be assumed that 
the Court had jurisdiction over the subject matter ; and 
if so, the objection, if well founded, would amount only 
to this, namely, that it has improperly exercised its juris- 
diction, and pronounced an illegal judgment. There 
may be very many grounds upon which a judgment may 
be illegal, and in one sense, the Court, in pronouncing 
such judgment, exceeds its jurisdiction ; but that is not 
the sense in which the expression is used, when applied 
to such a case as the present. The object of the juris- 
diction I am now exercising is to keep the Ecclesias- 
tical Courts within the jurisdiction which the law has 
assigned, and not to correct any error into which they 
may fall in the exercise of it. If this distinction be not 
carefully kept in view, every Court and Judge having 
authority to issue the habeas corpus would become a 
court of appeal from the Court by whose authority the 

party 

(a) 4 ^. 4- Aid. 243. (6) 4B.^ Aid. 295. 
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party was committedy and so usurp the jurisdiction 1840. 
which the law has reposed in those Courts to which an 
appeal is given. In Dr. Trebec^s case (a\ Lord Hard" 
wicke very clearly marks the distinction, saying, << It 
is not necessary for the Ecclesiastical Court to shew 
they have rightly proceeded." I do not say that a pro- 
ceeding may not be so inconsistent with all principle 
as to justify the treating it as a nullity ; but that cannot 
be said of this case, in which the course of proceeding 
has been one which has been made legal in other courts, 
and which is essential to the due administration of jus- 
tice — I mean proceeding to judgment in cases in which 
the Defendant, with full notice of the suit, and of its 
objects, does not choose to appear. 

I was told, during the argument, and with perfect ac- 
curacy, that I could not judicially know any thing of the 
practice of the Ecclesiastical Court, and therefore that I 
could not know what was meant by the words '^ usual 
intimation;" and yet I was referred to several books of 
practice in the Ecclesiastical Court, for the purpose of 
proving that the Court would not be justified in pro- 
nouncing any decree in absenlid ; but if that be so, it is 
not within my province to correct it in the present pro- 
ceeding. If I were to commit a party for a contempt 
of this Court, the Court of Queen's Bench would not, 
upon an habeas corpus^ inquire into the propriety of my 
order, but simply whether it appeared upon the return 
that I had kept within my jurisdiction: 

It was then argued that the term *' usual intimation " 
was so uncertain as to make the significavit bad, upon 
the authority of a decision that the term <^ usual pen- 
ance " had been held to be too uncertain. No doubt it 

would 

(a) 3il%fU,498. 
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1840. would be so if it were essential for the Court to know 
what the intimation was, as in the case referred to, it 
must have been thought to be, to know, what had been 
the penance inflicted ; but as part of the narrative of 
proceedings in a matter over which the Court had juris- 
diction, it is not, I think, material to know what the 
intimation was, as it would not be competent for me to 
exercise my judgment whether it was the usual intima* 
tion or not ; besides which, it is twice stated that the 
party was duly cited; which expression is, indeed, as 
vague as the other, though it was not made the subject 
of observation. The terms are convertible, because the 
usual mode of citing was the due mode. 

Another objection was that the significavit was in the 
name of Sir Herbert JenneTi the Dean of the Arches, and 
not in the name of the Archbishop of Canterbury. The 
act is imperative upon the Judge to make the certifi- 
cate ; but it was said that he ought to make it in the 
name of the Archbishop, not from any expression in the 
act itself (all such expressions tending to the conclusion 
that the whole duty of sending the significavit was re- 
posed in the Judge), but because the form in the sche- 
dule is adapted to a significavit in the name of the 
Archbishop. If the enacting part and the schedule can- 
not be made to correspond, the latter must yield to the 
former ; and particularly in this case, in which the form 
given in the schedule cannot be made to apply to all or 
nearly all the cases which must arise; for a Bishop 
could not send a significavit in that form. It must, 
therefore, be taken only as an example or precedent to 
be altered and adapted to each particular case. But 
what removed all doubt from my mind upon this sub- 
ject was the information I have received from the officer 
that the Dean of the Arches has always sent the signifi- 
cavits in his own name. 

One 
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One other objection remains, which may be disposed 1840. 
of in very few words. The act of Elizabeth directs that 
the writ shall be brought into the Queen's Bench, and 
in the presence of the justices shall be opened, and 
delivered of record &c.; but the memorandum only 
states that the writ was allowed, inroUed, delivered, and 
before our Lady the Queen at Westminster, according 
to the form of the statute in such case made and pro- 
vided, omitting to state that it was opened. This me- 
morandum cannot be true, if there were any foundation 
for the fact assumed for the purpose of objection ; but 
certainly nothing appears to have been done contrary to 
what the act requires ; and the rule that ^' omnia pre^ 
sumuniur solenniter esse acta " therefore applies. 

I am, for these reasons, of opinion that none of the 
objections made to the significavit can be supported, and 
that the prisoner must be remanded. 
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OWENS V. DICKENSON. 



The general Tl Y a settlement made in May 1824, on the marriage 

engagements Wm 

of a married "^ of Maiy M^Grier^ widow, with Hugh Jones^ certain 

^T^^^iTb freehold messaages and hereditaments, the property of 

court of Mary M^Grier^ were conveyed to two persons, to such 

her MDMBte* uses as she should, by any deed or other instrument in 

estate, not as writing, attested by one witness, or by her will, attested 

a power of ^^y three witnesses, from time to time appoint, and, in 

appointment, default of appointment, in trust to pay to or permit her 

principle that to receive the rents and profits thereof, for her life, to and 

ext^nuhe^has ^^^ ^^^ *^'® *"^ separate use and benefit, independent of 

by the terms her then intended husband, and after her death, to the 

ment, the ^^ ^^ Thomas M^Grier^ her son by a former marriage, 

power of deal- and his issue as therein mentioned, with remainder over, 
ing with her ^ , , . i . i *. . 

separate pro- By the same settlement, certain stock m trade, furniture, 

perty, she has ^^j other effects of Mary M^Grier were assiimed to the 

also the other "^ ® 

power inci- same persons, in trust for her sole and separate use 

perty^in e&i^ during her life, and after her death for the said Thomas 

neral, namely, M^Grier absolutely. 

the power of 

contracting 

debts to be 

paid out of it. 

Where a 
married wo- 
man whose 
real estate was 
settled, on her 
marriage, to 

such uses as she should, by any deed or instrument in writing, attested by one 
witness, or by her will, appoint, and in default of appointment, upon trusts for 
her sole and separate use for life, with remainder oyer, made her will, in pursuance 
of the power, and thereby charged her real estate with payment of her debts : It was 
held that this was a good charge on the real estate of all her written engagements ; 
and semble^ also, of her debts generally, whether evidenced by writing or not. 

Held, also, that the proper form of a decree in a suit by a holder of her written 
engagement, on behalf of himself and all other creditors, for paymentof their debts 
out of the real estate, was an inquir}' what debts there were to be paid under the 
provisions of the will ; and that the Plaintiff must, therefore, prove his debt over 
again before the Master. 



Part of the property included in the settlement con- 
sisted of a freehold public-house, with the fixtures and 
furniture thereto belonging. 



In 



Dickenson. 
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In September 1828 Mary Jones (formerly Marjf 1840. 
M^Grier\ having occasion for the sum of 210/., agreed ^'^P^'^*^ 
with the Plaintiff {Moses Owens) that he shoald take _ v. 
the public-house as her tenant, at the yearly rent of 
40/L, and should purchase the licence, fixtures, and 
furniture, for the sum of 210/. ; and that the same sum 
should be repaid by Ahry Jones to the Plaintiff on his 
quitting the premises, and delivering up the licence, 
fixtures, and furniture at six moliths' notice. The 
Plaintiff accordingly took possession of the public-house, 
fixtures, and furniture, and paid the sum of 210/. to 
Mary Joneses order ; and thereupon she executed a me- 
morandum in the following words : — 

'*I do h^eby agree to accept Moses Owens as my 
tenant of the public-house situated at the east side of 
Sea Brow, with the privilege of letting it, and to return 
to the said Moses Owens the sum of 210/. which he paid 
for licence, fixtures, and appurtenances, as per inventory, 
provided he leaves the said house within a given notice. 
<« Dated this 1st of September 1828. 

" Mary ^ Jones^ 
Her mark.*' 

The Plaintiff continued to occupy the premises, as 
tenant to Mary Jonesy until the time of her death, in 
4pn7l832. 

Mary JoneSf by her will, dated the 9th of February 
18S2, and executed in the manner required by the power 
reserved in the setdement, after reciting the power, 
devised and appointed all her real estate to William 
Dickensony WiUiam France^ and Michael Oldfieldj whom 
she also appointed her executors, in fee-simple, upon cer- 
tain trusts for the benefit of her son Thomas M*Grier 
for his life, and of other persons after hb death ; and 

Vol. I. * E she 
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1840. she charged her real estate with the payment of her 

^"^T^^^^^ debts, and funeral and testamentary expenses. The 

V. executors proved the will. 

Dickenson. 

After the death of Mary JoneSf which happened in 
the lifetime of her husband, the Plaintiff continued to 
occupy the premises as tenant to Thomag M'Grier until 
the year 18S6, whep, in pursuance of a notice given 
to him for that purpose by Thomas M^Grier^ he quitted 
the premises, and delivered up to him the licence, fix- 
tures, and furniture, and thereupon claimed to be paid 
the sum of 210/. as due to him from the estate of Mary 
Jones. 

That demand having been refused, the Plaintiff filed 
this bill, on behalf of himself and the other unsatisfied 
creditors oi Mary Jones, against the trustees and execu- 
tors of her will, and against Thomas M^Grier and the 
other persons beneficially interested under the' will, 
praying that the estate, as well real as personal, to which 
the testatrix was entitled to her separate use^ or over 
which she had a disposing power, might be applied in 
payment of the debts of the Plaintiff and the other cre- 
ditors, in a due course of administration. 

The Defendants, by their answers, disputed the debt, 
and insisted particularly on the suspicious character of 
the memorandum, as being written on a small slip of 
paper, signed only by a mark, and without any attesting 
witness. One of the Plaintiff's witnesses, however, 
stated that he was present when Mary Jones affixed ben 
mark to the memorandum, and saw her do it, though 
he was not formally an attesting witness ; and the vari- 
ous circumstances which led to the agreement were also 
proved in evidence. 

The 
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The cause now came on to be heard before the Lord 1840. 
Chancellor. 



Mr. Bethell and Mr. Spurrier, for the Plaintiff, con- 
tended that the 2\0L secured by the memorandum of 
September 1828 was, at the death oi Mary Jones, a de- 
biium in pnesenii sdvendvm in ftduro, and that it was 
well charged by the will upon her real estate; and 
that her personal estate, if she should appear to have 
left any, was also applicable to the payment of it : Mur- 
rmf V. Barlee. (a) 

Mr. Wigram and Mr. J. Russell for the Defendants. 

The memorandum, which is too suspicious a docu- 
ment for the Court to rely upon, must be put out of 
consideration; and then there will remain to the Plaintiff 
nothing but a verbal or implied promise, which has 
never yet been held to bind the separate estate of a 
married woman. A contract must, in order to have 
that effect, be in writing, and even then can be enforced 
only against her personal estate and the accruing rents 
and profits of her real estate in the hands of her trus- 
tees : Hulme v. Tenant, {b) That was all that was de- 
cided in Murray v. Barlee, A married woman's contract 
has never yet been held to constitute a charge on the 
corpus of her real estate ; and in this case her interest in 
the personal estate, comprised in the settlement, deter- 
mined with her life. The charge of debts in the will of 
a married woman is inoperative, because she is, by law, 
incapable of contracting debts : her contracts can only 
bind her estate by way of equitable appointment : Field 
V. Scnole. (c) 

Mr. 

(a) SM.^ K. 209. (c) 4 Ruu. 112. 

(b) 1 B. a C. 16. 

E 2 



OWBNS 

Dickenson. 
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1840. Mr. Bethellj in reply. 




JJec.^u 7%^ Lord Chancellor. 

Two points were taken in the argument, one as to 
the honesty of the transaction and the truth of the 
case represented by the Plaintiff, and the other as to 
the effect of the will of a married woman upon her 
separate property as applicable to the payment of this 
and other debts. 

Now, certainly, where the tide is made to rest on a 
document merely signed by the mark of the party, it is 
more probable, than in ordinary cases, that the party 
may not have been aware of its contents ; for the ina- 
bility to write may, perhaps, to a certain degree, imply 
the inability to read ; and, therefore, such a document, 
standing alone, might be so far open to suspicion as to 
create a necessity for an inquiry ; but in this case there 
are so many other circumstances connected with and 
leading to the agreement, that there does not appear to 
me to be any thing 'to awaken the least suspicion. [His 
Lordship then examined the facts of the case in detail, 
and proceeded as follows : — ] 

This married woman, as it appears by the settlement, 
had a separate estate, subject to her appointment by will 
or deed or other instrument in writing, attested by one 
witness. Having, by her mark, put her signature to 
the document which recognised the 210/. as a debt 
which, in certain circumstances, she was to be liable to 
pay to the Plaintiff, she makes her will, and by her will 
charges all her debts upon property which she had 
power to dispose of. 

Now 
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Now that document alone, within the authority of 
cases which have been decided (a), would have been 
operative upon her separate estate, but not by way of the 
execution of a power, although that has been an ex- 
pression sometimes used, and, as I apprehend, very in- 
accurately used, in cases where the Court has enforced 
the contracts of married women against their separate 
estate. It cannot be an execution of the power, because 
it neither refers to the power nor to the subject-matter 
of the power; nor, indeed, in many^of the cases, has 
there been any power existing at all. Besides, as it 
was argued in the case of Murray v. Barlee^ if a 
married woman enters into several agreements of this 
sort, and all the parties come to have satisfaction 
out of her separate estate, they are paid pan passu; 
whereas, if the instruments took effect as appoint- 
ments under a power, they would rank according to 
the priorities of their dates. It is quite clear, there- 
fore, that there is nothing in such a transaction which 
has any resemblance to the execution of a power. 
What it is, it is not easy to define. It has sometimes 
been treated as a disposing of the particular estate ; but 
the contract is silent as to the separate estate, for a 
promissory note is merely a contract to pay, not saying 
out of what it is to be paid, or by what means it is to 
be paid; and it is not correct, according to legaj prin-») 
ciples, to say that a contract to pay is to be construed/ 
into a contract to pay out of a particular property, so asl 
to constitute a lien on that property. Equity lays hold 
of the separate property, but not by virtue of any thing 
expressed in the contract; and it is not very consistent 
with correct principles to add to the contract that which 
the party has not thought fit to introduce into it. The 

view 

(a) See, besides the cases be- mot, 15 Vet. 596.; and BuUpin 
fore mentioned. Heathy ▼. Tho^ v. Clarke^ 17 Vet, 565. 

E S 



1840. 



Owens 

V. 

Dickenson* 
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1840. view taken of the matter by Lord TTiurlam, in Htdme v. 
Tenant {a\ is more cx>nrect According to that view, the 
separate property of a married woman being a creature 
of equity, it follows, that, if she has a power to deal with 
it, she has the other power incident to proper^ in 
general; namely, the power of contracting debts to be 
paid out of it ; and inasmuch as her creditors have not 
the means at law of compelling payment of those debts, 
a court of equity takes upon itself to give effect to them, 
not as personal liabilities, but by laying hold of the se* 
parate property, as the only means by which they can 
be satisfied. 

Now these considerations are important, because it 
was part of the argument that a married woman, 
although she can enter into a species of contract, and 
bind herself by a promissory note (b) (for that was the 
case put), yet that she cannot be considered as having 
creditors ; and therefore, when she makes her will and 
directs that her debts are to be paid, that part of the 
will cannot be carried into eflect. But all the cases 
suppose she can have creditors. The holder of her 
promissory note has her contract, which equity considers 
her capable of entering into ; and it would be a very 
strong proposition to say that when she has, by an in« 
strument under her hand, acknowledged her debt and 
promised to pay it, she is not to be considered as creating 
an obligation which binds her. There is, however, no 
ground for supporting such a proposition, and it would 
be interfering very much with the rights which this 
Court considers are attached to the property of a mar- 
ried woman, to put such a construction on her con- 
tract. 

In 

(a) 1 B. C, C. 16., see p. 21. (b) See BuUpin y. CSarke, 17 

Fet. 56S. 
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In this case the debt is proved: there is nothing of 1840. 
suspicion to make one suppose this was not a bond fide 
debt, or that the testatrix was not indebted to the Plain- 
tiff in that sum at the time she made her will. By her 
will she has* charged her separate property with the 
payment of this, at least, among other debts ; and there- 
fore I think that, under the will, the liability of the 
separate property to pay this debt is established. But 
by her will she appoints her separate property to pay 
her debts generally, and therefore there must be an 
inquiry as to other debts ; and the result of that inquiry 
may give rise to some further questions which it is not 
at present necessary to anticipate, because the authorities 
are very vague as to what are to be considered debts 
in this sense. I observe that in Clinton v. Willes (a), 
Sir Thomas Plumer suggested a doubt whether it was 
necessary they should be secured by writing; and it 
certainly seems strange that there should be any differ- 
ence between a contract in writing, when no statute re- 
quires it to be in writing, and a verbal promise to pay. 
It is an artificial distinction not recognised in any other 
case. On that point, however, I give no opinion at 
present. It must be referred to the Master to inquire 
what debts there are to be paid under the provisions of 
the will, with liberty to state special circumstances. 



A discussion then arose at the bar as to the form of 
the decree, it being suggested, on the part of the Plain- 
tiff, that he should at once be declared entitled to be 
paid the sum of 210/., with interest, pari passu with 
the other creditors of the testatrix, out of the property 
which passed under her testamentary appointment; and 

that 

(a) 1 Sug. Pow. S08. n. 
E 4 
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1840. that the inquiry should be, what other debts were 
^"^T^^^^ charged on such property. 

V. 

Dickenson. The Lord Chancellor: — 

Where there is a contest between specific incum- 
brancers on an estate, the Plaintiff has only to prove 
his debt, once for all, at the hearing ; because all the 
parties interested in disputing it are then before the 
Court. But, in a suit by one or more creditors on 
behalf of all, as every creditor has a right to ques- 
tion the claim of every other, because it may inter- 
terfere with his own, and as all are not before the Court 
at the hearing, the Plaintiff in such a suit is called upon 
to prove his debt over again before the Master, although 
he may have established it here: and I have known 
several instances in which the debt, after having been 
proved here, has failed before the Master, and ultimately 
the bill has been dismissed. Now, in this case, the 
Plaintiff, claiming, not by virtue of a specific charge, but 
under the will, must claim as being entitled under the 
description contained in the will ; and therefore the ordi- 
nary rule in creditors' suits applies directly to this case ; 
and the decree must be in the form I have mentioned. 
Of course the proof given here will be proof before the 
Master in support of the Plaintiff's claim. If there 
should be any defect in that proof, any of the other 
creditors, if there be such, will have a right to raise the 
question. 
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1840. 

LONDON AND BIRMINGHAM RAILWAY Dcc^x.^a. 
COMPANY V. WINTER. 

^■^HE bill was filed by an incorporated railway com- In a.suit for 
'^ pany, praying the specific performance of an agree- formaoce of a 

ment« alleged to have been entered into in the month ^""«° agree- 
/.r. . t ^ ./^ 1 1 ment, aparol 

oi September 1835, between one Griffin^ a land surveyor, variation not 

on the part of the Defendant, and a person of the name ^'g^gp'^but 
of Cookei as agent of the company, for the sale to the coming out 
company for the purposes of the railway, of part of a examination 
piece of land belonging to the Defendant, of which the of ***« Ac- 
company had been allowed to take possession; and also agent, who was 
praying an injunction to restrain the Defendant from ®?®®f*I*® . 

commencing an action of ejectment against the company, nesses, is a 

proper subject 
for enquiry 
The agreement, as stated by the bill, was that the before the 

company should purchase from the Defendant so much disposes'of t^e 
only of his land as was actually required for the con- ^"^» S^vibie, 
struction of the railway, that is to say, 1a. 1r. 16p.; and plaintiff con- 
should pay to the Defendant, as the consideration for ^°"?V^ 
the same, and also as compensation for all loss and part of the 
inconvenience which should ensue to him, from the se- gpedHc per- 
verance of his land, or otherwise from the construction formance of 
of the railway, the sum of 120/. The agreement, as with the parol 

so stated, was evidenced by a memorandum which was sanation was 

. '' decreed im- 

entered in a book belonging to Cooke^ and was signed mediately with 

by Griffin^ a counterpart being entered in a book be- ^^^^^ ^j,- 

longing to Griffin^ and signed by Cooke. The memo- tion to a bill 

randum was in the following terms : — poratelTraiK. 

** No. ^^y company 
for specific 
performance of a contract, for the purchase of land, entered into by their agent, 
that it did not appear that the agent was authorised under the corporate seal, and 
therefore that there was no routualitv, overruled, on the ground that the company 
bad, before the bill was filed, not only acted on the contract by entering into pos- 
session of the land, but actually made a railroad over it. 
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The 

London and 

Birmingham 

Railway 

Company 

V, 
WiNTBR. 



' No. Hemel Hempstead. 
33 2 17 Arable Seed 
Sif 2 39 Arable Clover 



Isaac Winter. jC 
Land 80 

Compensation 40 



A 1 1 16 



120 



" Mr. Winter reserves two pieces, viz. 5 p. and 2r., 
but without requiring the company to make any way to 
them. 

" 1835, Sept. 23d. Agreed, John Griffin.'* 

Shortly after the execution of the agreement, an 
abstract of title to the land was delivered by the De- 
fendant's solicitor to the solicitor of the company. Iq 
the course of the month of November following the title 
was accepted, and a draft conveyance having been 
approved by the Defendant's solicitor was engrossed ; 
but on its being tendered to the Defendant, in the month 
of December^ for execution, he refused to execute it. 

In the mean time, by an arrangement, of which the 
Defendant was apprised, between the solicitors of the 
respective parties, the company were let into possession 
of the land in question, and proceeded to construct a 
railway over it. The Defendant having subsequently 
threatened to bring an ejectment for the land, this bill 
was filed. 

The Defendant, by his answer, admitted that he bad 
authorised Griffin to treat for the sale of the land in 
question, but alleged that he had instructed him to sti- 
pulate for 120/. per acre as the price of the land, and 
for a communication by a bridge between two small 
portions of his land, which would be severed by the 
railway, and that he had never authorised him to enter 
into a contract on the terms stated in the bill. 



This 
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Birmingham 
Railway 
Companjr 

o. 
Winter. 



This representation was not only unsupported by 1840. 
evidence, but was directly contradicted by Griffin^ upon ^Tmf^ 
being examined as a witness in the cause on the part of London and 
the company, who stated that although the Defendant had 
at first desired him to stipulate for a communication by 
a bridge between the two pieces of his land which would 
be severed by the railway, yet that he had subsequently 
consented to waive such stipulation, on its being repre- 
sented to him by Griffin that the company would never 
accede to it, and that his ultimate instructions to Griffin 
were to make the best bargain with the company that 
he could. It came out, however, on Griffin^s cross-ex- 
amination, that he had been employed, about the time of 
the contract in question, by numerous landowners in the 
neighbourhood, to treat, on their behalf, for the sale to 
the company of such portions of their land as were re- 
quired for the purposes of the railway, and that there had 
been a general agreement between him and Coohe^ appli- 
cable to all contracts of that kind entered into between 
them, that the company should pay separately for any 
timber that should be growing on the lands purchased, 
and should also pay the surveyor's expenses, and the 
costs and charges of making out the vendor's title; and 
that these points were so well understood between him 
and Cooke^ that it was considered unnecessary to make 
them part of the written contract 



It did not appear that the Defendant had ever before 
the institution of the suit insisted on the stipulation dis-^ 
closed by Griffin^s evidence, relative to timber and 
expenses of sale, nor did he claim the benefit of that 
stipulation by his answer. 



The cause now jcame on to be heard before the Lord 
Chancellor. 

It 
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It was contended, for the Defendant, in the first place, 
that the written contract did not contain all the terms of 
the agreement proved to have been entered into between 
Cooke and Griffin ; and that the contract of which the 
bill sought a specific performance was not the agree- 
ment proved, but an imperfect contract, which the Court 
would not enforce ; Mortimer v. Orchard (a), Reynolds v. 
Waring, {b) 



It was contended, secondly, that a corporation could 
only bind itself by its corporate seal ; and that there was 
no evidence that Cooke was so appointed agent of the 
company ; and if he was not, there was no mutuality 
in the contract; East London Water Worki Company 
V. Bailey (c), Dunston v. The Imperial Gas Light Com- 
pany. (d) 

Mr. Wigram and Mr. Bacon appeared for the Plain- 
tifis. 

Mr. Richards, Mr. Turner, and Mr. J. Russell for the 
Defendants. 



Dec.24. TTie Lord Chancellor, on this day, asked Mr. 

Wigram, the counsel for the Plaintiffs, whether his clients 
were willing to do that which Griffin, on his cross-ex- 
amination, stated was understood between himself and 
Cooke. 



Mr. Wigram said, the company had already offered 
the Defendant his expenses, and that there was no timber 
on the land ; but that, if there was any, they were willing 
to pay for it. 

The 

(a) S Vet. jun. S4?. (c) 4 Bing. 283. 

ih) 1 Younge, 546\ (rf) 3 JB. 4- AdoL 185. 
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The Lord Chancellor, after expressing bis opi* 1840. 

nion that upon the testimony of Griffin^ and upon the ^"^"V^ 

evidence afforded by the conduct of the Defendant, it London and 

was dear that Griffin had authority to make the con- Biminqham 

tract which he did make, and stating, that upon this CompaDy 

point bis Lordship did not entertain any doubt at the ^i^^ek 
time at which the case was argued, proceeded as fol- 
lows : — 

I wished, however, to look at the papers, in conse- 
quence of a statement which came out on the cross^x- 
amination of the Defendant's agent, by which it appeared 
there was an understanding between him and the agent of 
the company, that, in all contracts for land required by 
the company, the value of any timber on the land, the ex- 
pense of investigating the title, and other expenses which, 
unless there was some special agreement between the 
parties, would fall on the vendor, should be paid for in 
addition to the purchase money specified in the contract: 
and that, in consequence of this understanding, these 
points were not included in the written contract in ques- 
tion. This was urged as a reason why the Court should 
refuse a specific performance. It cannot possibly have 
that effect ; but it might have this effect, namely that the 
Court would not decree a specific performance without 
taking care that the party should have the benefit of such 
an understanding. Such an understanding cannot operate 
to defeat the contract ; because, according to the state- 
ment of the witness, it never was intended to form part of 
the written contract, but was purposely kept out of it* 

This is not a case within the meaning of those deci- 
sions in which the Court has said that it will not speci- 
fically perform the contract with a variation. If the 
Court finds a written contract has been entered into, and 
the Plaintiff says, ^* That was agreed upon, but then 
there were certain other terms added, or certain varia- 
tions 
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1840. tions made^" the Court holds that in soch a case the 
^"^^^T^^ contract is not in the writing bot in the terms which 
TENDON and are verbally stated to have been the agreement between 
**Mhnw^ the parties ; and, therefore, refuses specificaUy to perform 
sach an agreement On the other hand, it is quite 
competent for the Defendant to set up a variation 
irom the written contract; and it will depend on the 
particular circumstances of each case whether that is to 
defeat the Plaintiff's title to have a specific performance, 
or whether the Court will perform the contract, taking 
care that the subject-matter of this parol agreement or ' 
understanding is also carried into effect, so that all 
parties may have the benefit of what they contracted 
fon That this is the rule of the Court is su£Bciently 
established in many cases, of which I will only mention 
three, Joynes v. Siaiham (a), by Lord Hardwicte ; 
Townshend v. Stangroom {b)^ by Lord Eldon ; and Bams^ 
bottom V. Gosden (c), by Sir William Grant. In the last- 
mentioned case. Sir William Grant put it to the Phiintiff 
whether he would take a specific performance with the 
performance of the condition established by parol testi* 
mony, or whether he would have the bill dismissed. 
The only doubt, therefore, I should have had if Mr. 
Wigram had declined, on the part of the Plaintiff^ to 
comply with the terms mentioned by the witness, would 
have been, whether, in this case, the variation was so 
stated as to entitle the Defendant to the benefit of it ; 
because he does not state it in his answer, nor does he 
prove it, nor attempt to prove it ; but it comes out on 
the cross-examination of the Plaintifis' witness. On 
such a statement, not put in issue between the parties, 
and which the Pl^ntiffs had, therefore, no opportunity 
of meeUng, I should certainly not have thought it right 
to act ; but as it appears, on the evidence before the 

Court, 



(a) SAlk.SSS. 
ib) 6 Fe$. JUD. 328. 



(c) I Vet. 4r Beames, 165. 
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Court, that such an understanding existed, I should 1840. 
probably have thought it a fit subject of inquiry, before ^*^Tmf"^^ 
I finally disposed of the case, if the course taken by the London and 
Plaintiffs had not made it unnecessary for me to consider ^^^1|{'®"^*' 
the point. Company 



There is only one other point, which I need hardly 
allude to, namely, the objection that there is no mutu- 
ality in this contract, in as much as the agent of the 
Plaintiffs was not appointed under their corporate seal, 
and therefore they are not bound by his acts. It is 
not very easy to reconcile all the cases on the subject ; 
but the case of the Mayor of Stafford v. Till (a) is very 
similar to the present, as to the circumstances of the 
parties to the contract ; there the Court of Common 
Pleas thought that the corporation were entitled to 
support an assumpsit for use and occupation against a 
tenant, who, though he did not hold of them by deed, 
bad had actual enjoyment of their land. So, here the 
Plaintiffs have not only been acting on the contract by 
entering into possession of the property, but have actu- 
ally destroyed the property enjoyed by the Defendant 
previously to the contract, by making their railway 
over it. If, therefore, it were necessary for the Defend- 
ant to file a bill against these Plaintiffs, I have no 
doubt but that they would be compelled specifically to 
perform the contract. 



Winter. 



For these reasons, the Plaintiffs undertaking to pay 
the value of the timber, if any, that was upon the land, 
and the expenses referred to by their witness (the 
amount to be ascertained by the Master if the parties 
dtfier), there must be a decree for a specific perform- 
ance according to the terms of the contract, with costs. 

(a) 4 Bing, 75. 
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JD«?.2S.24. CORSBIE V. FREE and Others. 

By^j^^^arnage J^QBERT BUCK, by hb wUl, dated the Istof &p- 
after reciting -^^ tember llSS, gave, devised, and bequeathed all 
tended wife ^^ ^^^ estate, and all the residue of his personal estate 
was possessed (which he directed to be invested, as soon as convenient, 
which the i" ^^^ purchase of land), to certain persons, upon trust to 

husband was apply the income as therein mentioned : and he directed 
to have for his ; ^ , . .... i n i i 

own use as that, alter several previous limitations should have de- 
soon as the termined, the rents and profits of his real estates, and 
mamage ^ ^ ' 

should take the interest and profits of the then residue of his per- 

that^she^had sonal estate, should be paid to William Buck and Samuel 

also a vested Buck^ and several other persons therein named, and 

real and resi- ^^^ survivors and survivor of them for life, and that 

duarvper- ^fter the decease of such survivor his real estate. 

sonal estate ot , . 

a testator, and the then residue of his personal estate, should be 

amounting to divided into as many shares as there should be children 

the sum ot " 

32,000/. and of William Buck and Samuel Buck then living, such 

w^Tc^h would shares to be conveyed, paid, and assigned to them on 
be eaually di- their respectively attaining the age of twenty-one years, 

eight children, and 

of whom she 

was one, on the death of a tenant for life, it was witnessed that in consideration 
of the intended marriage and of the sum of 1500/. then in the possession of the 
intended wife, and also of the said vested interest of the value of 4000/. and up> 
wards, the husband covenanted that his heirs, executors, and administrators should^ 
immediately after his decease, pay to the trustees of the settlement the sum of 
4000/., to be held upon certain trusts for the wife and the children of the marriage ; 
but the deed contuned a proviso, that the heirs, executors, or administrators of the 
husband should pay all other debts which the husband should owe at his death 
in preference to tne 4000/., and that they should not be bound to pay the 4000/. un* 
less the assets of the husband should be more than sufficient to pay all his other 
debts. The husband became a bankrupt before the death of the tenant for life, but 
he survived the tenant for life, and afterwards died before the wife's share was actu- 
ally paid. 

Senile: The husband's covenant did not operate as a purchase of the wife's re- 
versionary share under the will : but 

Held, that, at all events, the husband's assignees were not entitled to receive the 
share without performing the covenant. 
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and the income in the meantime to be applied for their 1840. 
maintenance, with cross remainders amongst them in case 
any of such children should die under that age. 

In August 1800) there bemg, in all, eight children of 
Wtttidm Buck and Samuel Buck in esse^ including the 
PJaintiif, who was a daughter of JVilliam Buckj some 
only of such children being then of age, and several 
of the tenants for life named in the will being still 
alive, an agreement was entered into, by an indenture 
dated the 14th of August 1800, to which the eight 
children were severally made parties, and which was 
afterwards executed by those who were then minors as 
they successively came of age, whereby, after reciting the 
will, and reciting that the parties thereto were desirous of 
destroying such benefit of survivorship amongst them- 
selves as might arise by any of them happening to die 
in the lifetime of the then tenants for life, or the sur- 
vivor of them ; it was mutually agreed that the same 
share of the real and residuary personal estates of the 
testator, to which they would be severally entitled in 
case they should severaUy be living at the death of the 
surviving tenant for life, should be conveyed, paid, and 
ass^ed to the heirs, executors, or administrators of 
any of them who shduld happen to die before that time, 
or to such person or persons as should then be en- 
tided to the share of the party so dying, by setdement, 
appointment, or devise, or otherwise howsoever. 

In the year 1812, the Plaintiff married John Corsbie; 
and, on that occasion, a settlement was made between 
John Corsbie^ of the first part, William Buck^ the father 
of the Plaintiff, and who was the last surviving tenant 
for life, and the Plaintiff, then Anne Buck, of the second 
part, and two trustees, of the third part, whereby, 
after reciting the intended marriage, and reciting that 

Vol. I. F JVilliam 
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William Buck had given to Anne bis daughter the sum 
of ISOOLf of which she was then possessed, and which 
John Corsbie was to have and take to his own use 
as soon as the marriage should take effect, and further 
reciting that Jnne Buck had a vested interest in the 
real estate, and also in the residue of the personal 
estate of the late Robert Btick^ amounting to the sum 
of S2,000/. and upwards, which would be equally 
divided amongst the children of Samuel Buck^ then 
deceased, and the said William Buck^ of which chil- 
dren there were eight in all, on the death of William 
Buck (as by reference to the will of the said Robert 
Buck, and to an indenture of eight parts, dated the 14th 
of August 1800, which indenture was executed by all 
the children of the said Samuel Buck and William Buck, 
and by which they had destroyed the benefit of sur- 
vivorship created by the said will, would more fully ap- 
pear) ; it was witnessed, that, in consideration of the 
intended marriage, and of the sum of 15002. then in the 
possession of Anne Buck, and also of the vested interest 
of the value^of 4000/. and upwards which the said Afine 
Buck had in the real estate, add also in the residue of 
the personal estate of Eobert Buck deceased, expectant 
on the death of William Buck, John Corsbie did thereby 
covenant, promise, and agree, to and with the trustees, 
that his heirs, executors, and administrators should and 
would, immediately after his decease, well and truly 
pay, or cause to be paid, to the trustees, or the survivor 
of them, or the executors or administrators of such sur- 
vivor, the sum of 4000/., in trust for Anne Buck during 
her life in case she should survive her husband, and, 
after her death, upon certain trusts for the benefit of the 
childi:en or child of the marriage. The settlement 
concluded with a proviso, that it was thereby agreed 
between the parties thereto, and their true intent and 
meaning was, that the heirs, executors, or admmistrators 

of 
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of «7b^ Corsbie should pay and satisfy all -and every 1840. 
other debts which he should owe at the time of his 
death, as well those due upon specialty as simple con- 
tract, in preference to the 40002. above mentioned ; and 
that they should not, by any covenant, article, clause, or 
agreement therein contained, be bound or compellable 
\o pay the 4000/., unless John Corsbie should have assets 
more than sufficient to pay and satisfy all his other 
debts, any thing to the contrary therein contained not- 
withstanding. 

In the year 1815 John Corsbie became a bankrupt, 
and, in the year 1819, William Buck, the last surviving 
tenant for life, died, whereupon the trust property be- 
came divisible into eight shares, no child either of 
William Buck or Samuel Buck having been born since 
the year 1800. Accordingly, the real estate was sold, 
with the concurrence of all parties interested, for the 
purpose of distribution ; but, in consequence of ques- 
tions which arose as to the extent of the Plaintiff's 
right and interest in her share, and from other causes, 
that share was retained by a' trustee in his hands 
until the year 1837, when the sum of 5842/. 10s., 
being the admitted amount of her share, including 
the accumulations of income from the death of the 
surviving tenant for life, was paid to the official as- 
signee in the bankruptcy, upon his undertaking to 
hold it without prejudice to any equity to which the 
Plaintiff was, before such payment, entitled, as the wife 
of the bankrupt, to allowance thereout, in like manner 
as if the same had remained in the hands of the trustee. 
Shortly afterwards, John Corsbie died, and then this bill 
was filed by the Plaintiff, his widow, against the official 
assignee and the creditors' assignees under her late 
husband's bankruptcy, praying that the Defendants 
might be ordered to account for and pay to the Flain- 

F 2 tiff 




68^ CASES IN CHANCERY. 

1840. tifF so much of the 5842Z. 10^. as arose from the real or 
personal estate of the testator, with interest from the 
death of her husband, and also to account for and pay 
to her so much of the residue of that sum as would have 
been a fit and proper allowance to her out of the same 
for her maintenance during the lifetime of her husband, 
or that her right and interest in the fund might be 
ascertained and declared, and that the Defendants might 
be ordered to pay to her what she should be found 
entitled to. 

The cause now came on to be heard before the Lord 
Chancellor. 

Mr. Tinney and Mr. Lqftus Wigramj for the Plaintiff, 
contended that the husband's covenant operated as a 
purchase only of the 1500/. and such interest in the 
wife's reversionary property as he would acquire by the 
marriage, and not of the absolute interest in that pro- 
perty ; but that, at all events, the assignees could not 
appropriate the fund without performing the covenant. 

As the principal arguments urged in support of this 
view of the case were adverted to by the Lord Chan- 
cellor in his judgment, it is not considered necessary to 
state them here. The cases cited were Heaton v. Has- 
seU (a), Carr v. Taylor (i), Holt v. HoU. (c) 

Mr. Spence^ Mr. Biclmrds, and Mr. Woodj for the 
Defendants. 

The amount of the sum which the husband co- 
venanted to settle, affords strong evidence of an inten- 
tion that he should be the purchaser of the wife's share 

under 

(fl) 4 Vin. Ab. p. 40. pL 11. n. (c) 2 P. Wnu.BA^, 
(b) 10 Ves. 574. 
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under the will, for that amount was evidently deter-^ 1840. 
mined by the supposed value of the share, which was 
then considered to be about 40002L If that had not 
been the intention, the share would have been included 
in the settlement on the children, as well as the 4000/. 
which the husband covenanted to pay. The recital that 
the husband was to take the 1500/., which was imme- 
diately tangible, ** for his own use,'' affords no presump-> 
tion that he was to take a partial interest only in the 
other property. If it be said that the assignees are not 
entitled to this fund, because the husband died without 
being able to perform his covenant, the answer is that 
the same argument was urged in Basevi v. Serra(a) 
without success. 

ITke Lord Chancellor. In that case, the husband 
was sdil living, and might yet perform his covenant, and 
the Court would not presume that he would not do so.] 

In this case also the share became payable, though it 
was not actually paid, before the death of the husband^ 
and therefore it did not survive to the wife: and besides, 
the covenant is, by the express terms of it, conditional, 
for it provides that it shall only take effect out of the 
assets which may remain after payment of all the bus* 
band's other creditors. 

Mr. Tinney^ in reply. 

At the conclusion of the argument, the Lord Chan- 
cellor asked whether there was any child of the mar- 
riage ; to which it was answered that there was one son. 

Tke Lord Chancellor said that, in one view of this 
case, the son was materially interested ; for if the fund 

were 

(a) 14 yes.3l5. 
F 3 
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1840* were to be restored by the assignees on account of the 
non-performance of the covenant, a question would arise 
whether it would not be subject to the trusts of the 
settlement ; but his Lordship added, that in this cause 
he could not decide any thing against the son. 

It was then stated that the son was of age, and was 
willing to waive all right to the fund as against his 
mother. 

The Lord Chancellor said that in that case his 
Lordship had only to consider the question as between 
the Plaintiff and the assignees. 



2>«,24. 2^^ Lord Chancellor. 

In this case, previous to the marriage contract which 
took place in 1812, the situation of the property was this : 
— the intended wife, who is the plaintiff in this suit, was 
possessed of a sum of 1500/. absolutely, and under the 
will she was entitled to a certain share of other property 
expectant upon the death of two or three persons who 
were entitled for life. Upon the death of those per- 
sons, that property, which consisted partly of real 
estate, and partly of personal estate, by the will directed 
to be invested in land, was to be divided amongst 
certain classes of children, of whom the wife was one. 

In the year 1800, these children, having only contin- 
gent shares, inasmuch as the property was to be divided 
among such of the classes described as might be living 
at the death of the surviving tenant for life, a deed was 
entered into for the purpose of destroying that con- 
tingency, and giving vested interests in their shares to 
the several children then living; and the provisions of 
that instrument are not immaterial to the construction 

to 
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to be pat upon the marriage articles: for it evidently 1840. 
contemplates that tlie children might so deal with their 
expectant shares as that other persons mighty when the 
time of payment should arrive, be the parties to receive 
them, and accordingly it provides that, in such an event, 
their shares should be conveyed, paid, or assigned to 
the persons who then might be entitled, by settlement, 
appointment, devise, or otherwise, to stand in their 
place. 

It appears that, on the marriage of one of these chil- 
dren, namely the plaintiff, who was also entitled, as I 
before stated, to the sum of 15002., this very singular 
provision is made in the marriage settlement. [His 
Lordship here read the recitals of the settlement.] 
When, therefore, the settlement is speaking of property 
which the husband is to take, it states that it is property 
which he is to take unto his own use so soon as the 
marriage shall take efiect; and if the same intention 
had existed with reference to the other portion of the 
wife's property, namely, her reversionary share under 
the will, one would have expected the same expression 
to be used, namely, that, after the death of the tenant 
lor life, when the testator's property should be divided, 
the share of the intended wife should be received by 
the intended husband for his own use and benefit. But 
it b not so recited ; on the contrary, it is recited that 
that property was to be divided among the children of 
Samuel Buck and William Buck^ of whom the intended 
wife was one ; that is to say, her share was to be paid to 
her under the will, not alluding to any change of in* 
terest to take effect by means of the settlement. Then, 
after referring to the deed by which the contingency 
had been destroyed, and the children had attained 
vested interests, the deed proceeds in the following 
terms : [His Lordship read the statement of the coo^ 
sideration and the terms of the covenant.] 

F 4 Now, 
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1 840. Now, certainly, a very marked distincdon runs through, 

the whole of these recitals between the 1500/. which 
the intended wife had, and which the husband was to 
receive for his own use, and that future expectant in- 
terest which the wife was to become entitled to on the 
death of the tenant for life ; and, if it were necessary 
to come to any conclusion upon the terms of the setde- 
ment,— -which it is not, owing to the circumstances I am 
presently about to mention, — it would be very difficult to 
shew, on the face of this settlement, evidence of an inten- 
tion that the husband should become the purchaser of that 
future expectant interest. On the contrary, I think the 
true construction would be the other' way : and, if the 
fund were to be considered as consisting exclusively of 
personal estate, it would be absolutely necessary that 
the husband, or those who claim through him, should 
be able to shew, upon the face of this instrument, that 
he was to be the purchaser of it ; because, inasmuch as 
he died before it was reduced into possession, it would 
survive to the wife, unless the wife had parted with her 
interest in it by the setdement. Fart, however, of that 
property consisted of real estate; and, in putting that 
construction upon these expressions, you must suppose 
the intention to have been that the husband was also to 
become the purchaser of the wife's real estate. Now 
there is not only no expression referring to that inten- 
tion as to the wife's real estate, but every expression 
used in the settlement with reference to the reversionary 
part of her property shews that the real estate was to 
remain just as it was at the time the contract was entered 
into, and was not to be considered as purchased by, or 
conveyed to, the husband. 

However, as I have already observed, it is not neces- 
sary to come to any conclusion upon that subject^ be- 
cause it appears that, while this property of the wife's 

was 
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was still outstanding, the husband became a bankruptf 1840. 
and then died, unable, of course, to perform any part 
of the covenant which he had entered into; and the 
second question which arises between the PlaintifiP and 
the Defendants is this, whether the assignees of the 
husband can claim that property, as part of his estate, 
leaving his covenant to pay the 4000/., the subject 
of the settlement, unperformed. If this had been an 
absolute covenant by the husband, unaffected by any 
other provision, I do not apprehend that any question 
of thatsort would have been urged at the bar, inasmuch 
as those who are claiming the performance of a contract 
of any kind, are never in a situation to do so, unless they 
are themselves prepared to fulfil what they have under- 
taken on their own part But the peculiarity of this 
case^ as it is said, arises from there being this provision 
in the settlement, that the representatives of the hus- 
band shall not be called'upon to pjiy the 4000/., unless 
there is property enough left to pay the husband's other 
creditors ; and it is said, therefore, that the covenant is 
not broken, inasmuch as he died insolvent. It would 
be vety easy, if that were the construction of the settle- 
ment, for a party to evade the covenant ; he would have 
nothing to do but to get rid of the money by which 
the covenant is to be performed, and then tell those 
with whom he has contracted that he has not broken his 
covenant. It is obvious, the meaning of that provision 
was, not to interfere with the rights of the parties who 
claim the benefit of the contract, as parties to the con- 
tract, but only to protect the bond Jide creditors of the 
husband; in other words, to prescribe the order in 
which his assets were to be administered, so that others, 
to whom he had become indebted, should be paid in 
preference to those who claimed the benefit of this 
covenant 



In 
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1840. In the case of Mtford v. Mitfbrd(a) Sir WiUiam 

Grant considers this species of right as operating as a 
sort of lien upon the fund which the party is claiming ; 
and, where a husband was unable to perform his cove- 
nant, and yet claimed the portion of the wife's property 
which, under the articles he was entitled to» it was con- 
sidered that the parties, who were entitled to claim the 
benefit of the covenant, had a right to insist on that 
portion of the fund being applied in satisfisu^tion of the 
covenant Though it is not very distinctly expressed, 
that appears to be the view taken of the matter by Sir 
WiUiam Grant. But whether that be so or not, it is 
evident that where both sums are due, that is, where 
the covenant is become due and the money has not been 
received, to allow the husband, or those who daim 
through him, to receive a fund which was the consider- 
ation for his covenant, while^ on the other hand, he is 
not in a situation to perform that covenant, would be 
neither more nor less than putting the purchaser into 
the possession of his purchase without taking care that 
the price was paid. 

In a case, which was referred to, of Baseoi v. Serra {b) 
Sir WiUiam Grant alludes to the particular state of 
circumstances which occurs here. In that case the hus- 
band was alive, and his covenant was to take e£fect only 
upon his death. It is true, there was every probability, 
in his circumstances at that time, that heVould not be 
able to perform his covenant; but the property of which 
he was the purchaser was then the subject-matter of 
adjudication ; and the question was, whether those who 
claimed through him were to receive the property, there 
being a covenant in the settlement which was unper- 
formed, and properly so, because the time was not come 

when 
^ ^fl) 9 Vet. 96, {b) 14 Ves. 31S, Bee p. 517. 
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when it was to be performed. Sir William Grant there 1840. 
says, in effect, I cannot arrest this money in order to 
secure the performance of the covenant, because the par- 
ties have thought proper to trust to the covenant, and 
not to make the husband's title to the money depend upon 
the performance of that covenant. So, if a party selling 
an estate chooses to stipulate that the contract shall be 
completed, and the land conveyed, trusting for the pay- 
ment of the purchase-money to the personal obligation 
of the purchaser, he cannot afterwards say, you shall not 
have the estate before you pay ; because, under the con- 
tract, the right to a conveyance is not dependent on the 
payment of the purchase-money. But, says Sir William 
Grants if the time had come, when the covenant was to 
be performed, and the consideration money was to be 
paid, the Court would not permit the party to receive 
that which he had purchased without taking care that 
he paid the stipulated price for it The latter part of 
Sir William Grant's judgment comes precisely within 
the present case, because here the time has arrived 
when the consideration money is to be paid for that 
which the husband, or those who represent him, now 
claim. I cannot, therefore, entertain a doubt but that 
the assignees are not entitled, even if the construction of 
the settlement were in their favour, to demand this 
money without performing the husband's covenant, that 
is to say, paymg the purchase-money for that which 
now they seek to have ; and, considering, as I do, that 
the provision about the creditors of the husband was not 
intended to relieve the husband from his covenant, but 
merely to prescribe the mode in which his assets were to 
be administered, I have no doubt that the husband's 
estate was liable to that covenant, notwithstanding his 
having died insolvent And, therefore, as the Plaintiff 
and her son do not differ, as between themselves, respect- 
ing the mode in which the money is to be applied, I 

think 
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think that, as between them and the assignees, they are 
clearly entitled to have this money applied in satisfaction 
of the covenant; and that the assignees are not entitled 
to it, as against them, without paying the 4000/. for 
which the covenant was made. 



After this declaration of his Lordship's opinion as to 
the rights and liabilities of the parties, it was arranged 
between them that the Defendants should pay to the 
Plaintiff 4000/. and interest from the death of the hus- 
band, and that, after paying the costs of the suit out of 
what should remain of the fund, they should retain the 
surplus. 



Bee. 24. In the Matter of the Earl of CARYSFORT, a Lunatic. 



An annuity 
allowed out 
of the income 
of the luna- 
tic's estate, as 
a retiring pen- 
sion to an old 
personal ser- 
vant of the 
lunatic, who 
was obliged to 
retire from his 
service by 
reason of age 
and infirmity.) 



TJNDER a reference to the Master to inquire and 
certify whether, having regard to the nature of the 
lunatic's malady and to his fortune and capabilities of 
enjoyment, it would be fit and proper that any, and, if 
any, what sum should be allowed for his maintenance 
and support in addition to the sum of 1250/. per annum 
then allowed for that purpose, the committees of the 
person of the lunatic proposed, that an additional an- 
nual allowance of 350/. should be made for the main- 
tenance and support of the lunatic personally, and that a 
further sum of 60/. per annum should be allowed as a 
retiring pension to one John JVrtght, who had lived 
with the lunatic, as his personal servant, from the year 
1817, when he was found a lunatic, down to the month 
of June 1840, but whose age and infirmities having 

rendered 
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rendered bini incapable of giving that attention to the 1840. 

lunatic which his malady required, it was considered j^^eMatter 

necessary that he should retire from the lunatic's service, of 

and that his place should be taken by a more active q^Iysfq^^, 
person. 

The Master, by his report, after approving of the 
annual sum of 350/. as an additional allowance for the 
maintenance and support of the lunatic, submitted the 
proposed further allowance of 60/. per annum for John 
WrigM to the judgment of the Lord Chancellor. 

It appeared that, besides some other property of small 
amount, the lunatic was tenant in tail in possession of real 
estates in Ireland of the gross annual value of 10,000/. 

The petition of the committees, to confirm the Mas- 
ter's report, prayed that both the above mentioned sums 
of 350/. and 60/. might be allowed for the maintenance 
and support of the lunatic, and be paid to them out of 
the rents and profits of the real estate in Ireland. 

Mr. Sidebottom appeared in support of the petition. 

Mr. Calvert appeared for the next of kin, and con- 
sented* 

The Lord Chancellor said he thought the proposal 
as to the old servant very reasonable; but asked whether 
there was any precedent for it. 

On a subsequent day, Mr. Sidebottom stated that no 
precedent could be found, but that he was instructed to 
say, on behalf of the committees, that they were satisfied 
that the allowance was one which the lunatic, if he 
should ever recover, would approve; and the Lord 
Chancellor made the order. 
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1841. 



1841. WHITEHEAD v. NORTH. 

Jan, 14. 



The 45th nHHE decree had directed an account of the real 

only^ables^' estates of the testator sold since his death, and of 

the Court to those which still remained unsold, but had omitted to 

thing which direct an account of the monies received from the sale 

may make an ^f ^^y^ estates as had been sold. 

existmg di- 
rection com- 

tomd^TJnew The Plaintiff presented a petition for leave to 

direction ; Supply that omission, under the 45th General Order 

where a de- ^^ 1828, which provides that clerical mistakes in 

cree had di- decrees or decretal orders, or errors arising from any 

rected an ac- 

count of the accidental slip or omission, may, at any time before 

rtestotOTsoW ®°"^^"^^°t> ^ corrected, upon petition, without the form 

since his and expense of a rehearing. 

death, and of 

those which 

remained un- The Vice-Chancellor having refused to make the 

omitted to order, the application was renewed before the Lord 

direct an ac- ChanceUor. 
count of the 
proceeds of 

had Iwe'n wld ^ ^^* ^^^^J^^ appeared in support of the petition. 
Held, that 

could not be ^^* Richards^ for a Defendant to whom the Master 

supplied upon had, under the 56th General Order of 1828, com- 

der that mitted the prosecution of the decree, in consequence of 

^'^i^J' - u Ae default of the Plaintiff, insisted that, under such 

Ine 56tn , . • ^. . -«» 

General Or- Circumstances, it was not competent to the Flamtiff to 

der applies ^,^1^^ ^^^ application. 

only to pro- '^^ , 

ceedings in 

offic^^and ' ^*^ ^^^ Chancellor said that the 56th Order, 

therefore a by which the Master was authorised to take the con- 
duct 



Plaintiff*, from 
whom the 



Master has taken the conduct of the suit under that order, is not thereby precluded 
from afterwardi making an application to the Court in the suit. 
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duct of the suit 'from the Plaintiff and give it to an- 1841. 
other party, was confined to proceedings in the Master's ^^^^^"^^^ 
office^ and did not prevent the Plaintiff from afterwards v. 

making an application to the Court As to the object ^o^th* 
of the petition, however, the omission sought to be sup- 
plied was a very important alteration. The 45th order 
only enabled the Court to supply something which 
would make an existing direction complete ; but what 
was asked was quite a new direction, namely, that an ac- 
count might be taken. 

The petition was dismissed. 



RICHARDS V. PLATEL. jan. u. 

rilHE Plaintiff in the cause, who were the surviving The lien of a 
■'■ executors and trustees of a will, had employed the theliapenTof 

Defendant in the management of part of the testator's ^^^ client for 

, 1 • . ^. . 1 .1 the amount of 

real estates, and as their senator and agent m the tes* his bill is 

tator's affairs, from the death of the testator in the equivalent to 

' a contract ; 

year 1827, down to the year 18S6, at which time there and, therefore, 

was a long unsettled account pending between them- no\ be ordered 

selves and the Defendant. About three years after* to deliver up 

wards, the Defendant brought an action against the until he is ac- 

Plaintiffif to recover a sum which he claimed as the tuallypaid; 

and temble 
balance due to him on that aecount: whereupon the that payment 

Plaintiflfe filed this bill, praying that an account might 11','^^°"'''^ 
be taken of the sums of money received and paid by mone^, is not 
the Defendant as their agent and solicitor, and that, entitle^he^ 

upon client to de- 
'^ niand the pa- 
pen ; but iemble also that, if the solicitor's withholding a document would occasion 
the lots of ihepropertv to which it relates, the Court will make such an order as, 
without prejumcing the solicitor's lien, will allow of the documents being made 
available for the purpose of securing the property. 
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1S41. upon payment by them to the Defendant of what, if any 
thing, should be found due to him upon the taking of 
such account, the Defendant might be ordered to de- 
liver over to them all papers and writings in his hands 
relating to the real or personal estate of the testator, 
and that, in the mean time, he might be restrained 
from proceeding in the action. 

The Defendant, in his answer, set forth a statement 
of his accounts, from which it appeared that there was 
due to him from the Plaintiffs the sum of 512/. 75. 2d, 
It further appeared from the answer, that certain docu- 
ments therein mentioned, relating to the testatoi-'s estate, 
and, amongst others, three policies of assurance on lives, 
which had come to the hands of the Defendant, in his 
character of solicitor and agent to the Plaintiffs, were 
still in his possession ; and he admitted that, on being 
applied to by the Plaintiffs, shortly before the com- 
mencement of the action, for his accounts, he had 
refused to produce the account of his receipts until the 
account of his payments and his claims for remunera- 
tion should have been discussed and disposed of; in 
justification of which refusal he alleged, that the Plain- 
tiff's had applied for his accounts with a view to take 
proceedings against him, in which an unfair use might 
be made of his admissions. 

In the month of Febnuzry 1840, an injunction was 
granted, on payment of the sum of 5121. 75. 2d. into 
Court ^ 

In the month of March following, the life, on which 
one of the policies was effected, dropped, and it being 
necessary, for the purpose of obtaining payment of the 
money due upon the policy, to produce it at the insur- 
ance office, the Plaintiffs applied to the Defendant to 

deliver 
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deliver up to them that and the other two policies men- 1841. 
tiooed in the schedule to his answer, suggesting that, as 
the amount claimed by him had been paid into Court, 
it was no longer necessary for his security that he 
should retain them. On that application being refused, 
the Plainti£& presented a petition at the Rolls, praying 
that the Defendant might be ordered within one week to 
deUver up to them the three policies of insurance. 

The Master of the Rolls having made an order in 
the terms of the prayer of the.PlaintiiF's petition, the 
Defendant presented an appeal petition to the Lord 
Chancellor, praying for the discharge of that order; but 
before it came on to be heard, the Plaintiffi had, under 
the order, obtained possession of the three pdicies, 
and had received the money upon that which had fallen 
due. 

The petition now came on to be heard. 

Mr. BeikeU and Mr. Anderdon^ for the Petitioner. 

The order of the Master of the Rolls is, in efiect, a 
decree made upon petition : the object of the suit being 
to obtain possession of these documents under the 
decree^ and then only on payment to the Defendant 
himself of what should be found due to him. So that 
the order, in fact, gives the Plaintiff more than he asks 
by the prayer of his bill. A mortgagor cannot, upon 
mere payment of the debt into Court, call for a recon- 
veyance of the estate : Postletfmaite v. Blythe. (a) And 
the drcumstance that a solicitor's lien gives him no 
interest in the thing itself upon which he can sue, but 
only a right to retain it until the debt is satisfied, makes 
his case stronger, if any thing, than that of a mortgagee, 

inasmuch 

(a) 2 5ttwifi,S56, 

Vol. I. G 
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1841. inasmuch as it furnishes an additional reason why the 
^ ' Court should protect him against being prejudiced in 
his security by any adverse proceedings. 

Mr. Wigram and Mr. Tetmantf for the Respondents. 

This order is not within the principle of the rale 
against making a decree upon motion. It involves no 
declaration of adverse rights, ibr it is not pretended that 
these policies are not the property of the executors : 
and it has been decided, that though the mortgagee may 
insist upon actual payment before he gives up his 
security, a solicitor cannot retain his dientfs papers 
after an ample indemnity has been oflfered. Milb v. 
Finlan/.{a) Though it may, perhaps, be doubted whether 
that case does not go too fiur, inasmuch as there was there 
a special contract for security, yet it is a clear authority 
to the extent of the principle now contended for. This 
is a still stronger case ; a solicitor holding his client at 
arm^s length, and refusing to say what he has received, 
until the client has agreed to his charges. As to one 
of these policies at least, there is that pressing necessity 
for its production, which brings it within the exception 
adverted to by Lord Eldon in Clution v. Pardon, {b) 

Mr. Bethellf in reply. 

The judgment in MiUs v. Finla^ cannot be supported, 
for, besides the conclusive objection to it created by the 
existence of the special contract for security, it is in-* 
consistent with Lord Eldotfs view of the rights of a 
discharged solicitor, as stated in Lord v. Wormleighion. (c) 

7^ Lord Chancellor. 

I cannot see how there can be any sound distinction, 
on this point, between the case of a solicitor claiming a 

lien 
(a) 1 JSeao.Seo. (e) Jacob, SSO. 

(5) Turn, 4* Ruu. 301 ; see p. 304. 
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lien on the papers of his client, and the case of any other 
creditor who holds a security for his debt. It was sug- 
gested, at the bar^ with reference to the case of Mills v. 
Finlay^ that the existence of a special contract could 
make a difierence ; but there is, in fact, no ground for 
such a distinction. Liens, existing by the custom of 
trade or the practice of a profession, are equivalent to 
contracts ; and I know of no distinction, in the law of 
liea, between that of a solicitor and that of any other 
party. In the passage which has been cited from Lord 
Etdavts judgment in ClutUm y. Pardon^ it is perhaps 
difficolt to see exactly what is meant by the words 
*' pressing necessity.'' But in PostletkoxUte ▼• Blytke^ 
he states the principle more generally: — ** I take it,** 
he says, '* to be contrary to the whole course of pro- 
ceeding in this Court, to compel a creditor to part with 
his security till he has received his money. Nothing but 
consent can authorise me to take the estate from the 
Plaintiff before payment." That was the case of a 
mortgage, but the rule applies equally to the case before 
me. 

It may, doubtless, be a great inconvenience and hard- 
ship on the client to be kept out of possession of his 
documents till the balance of the account be ascer- 
tained: and this seems to be a case in which there 
ought to be no objection, on the part of the Defendant, 
to deliver up the documents, on an ample security for 
his demand being brought into Court. But, neverthe- 
less, as a matter of right, I cannot refuse to discharge 
this order. 

There was certainly, as to one of these policies, a 
pressing necessity for its being delivered up, in order 
to obtain payment of the money due upon it; and, 
in such a case, it would undoubtedly be the duty of the 
Court to take care that the solicitor's lien should not 

G 2 occasion 
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1841. occasion the loss of the property. But that might 
have been provided for^ by ordering that policy only 
to be delivered up, for the purpose of obtaining pay- 
ment, and by directing that the proceeds of it, when 
received, should be paid mto Court It is, however, 
stated at the bar, that the money on that policy has heea 
actually received by the Plamtifi, and that they are 
now in possession of the other two ; and the qnestioa 
is, what, under these circumstances, is to be done; be- 
cause my discharging the (»der, which is all that is 
asked by the petition, will not bring the money or the 
policies back, though it might serve as a fbundatioii 
for a further proceeding. Mr. WigranCs clients payings 
a further sum of money into Court would probably 
render any further application unnecessary. At all 
events, all that I can at present do is to dischai|[e the 
order appealed from. 



To prevent the necessity for a further application, it 
was arranged, with the leave of the Court, that the cause 
should be speedily brought to a hearing. 



Dec. 19. Mr. Anderdoni on a previous day, stated to the Court 

that, upon the above mentioned appeal petition being 
left: with the Lord Chancellor's secretary, for the purpose 
of being answered, it had been suggested that it fell 
within the meaning of the 42d order of AprU 1828, 
relative to the deposit payable on presenting petitions 
of rehearing. And he therefore asked that it might be 
answered as an original petition, without requiring a 
deposit; to which the Lord Chancellor assented, observ- 
ing, that a petition to discharge an interlocutory order 
made on petition at the Rolls, was like the renewal of 
a motion — it was a fresh petition, and not a petition of 
appeal. 
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1840. 



BETWEEN 

EDWARD GEORGE BARNARD, EDWARD i84a 
BLOUNT, JOHN WRIGHT, JOHN FAIR- ^**»*'«- 
WEATHER HARRISON, WILLIAM HAR- 
RISON, THOMAS BARNARD, and Another, on 
Behalf of themselves and all other the Members of 
the STANHOPE and TYNE RaUway Company 

Piaintifls: 

AND 

WILLIAM WALLIS and MARIA his Wife, and 
their Children - - - Defendants. 



THE bill m this cause sought to restrain the De- ^^ P^ 
ticSy ID posset" 
iendanty William Wallisj who was a proprietor of sionofan 

a piece of land over which the Stanhope and Tyne Rail- ^"^^^^ 

way bad been constructed, from proceeding in an action strain the 

of trespass which he had commenced against the Plain- j^a^rom pro- 

tiffi, John Fairweatlier Harrison^ Thomas Barnard^ and cccdlDg widi 

William HarriMon^ under the following circumstances, trespass, aU 

^ging three 
grounds of 
The piece of land in question formed part of a defence to the 

leasehold estate held under the Dean and Chapter' of Sch wCTe""^ 

Durham^ and which was, on and before the 20th of July legal, and one 

1831, vested in the Defendants William WaUis and ^HJrt^wed 

Maria his wife, under the will of her father, upon trust ^« ^^on to 

for the separate use of Maria Wallis for her life, with judgment, in- 

remainder to their children. By an indenture of that J^giffL" ^ 

date, the Dean and Chapter granted to William and Maria grounds of de- 

Wallis a renewed lease of the premises for twenty-one |^ sustained 

Court would be unnecessary, and if they should not be sustained, and it should 
therefore become necessary to entertain the equitable question, this Court would 
know what amount of damages a jury had assessed as a compensation for the ease- 
ment, and be enabled to secure that amount until the hearing of the cause. 

G S 
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184*0. years^ subject to a reservation in the following words : — 
" Excepting thereout to the said Dean and Chapter, their 
successors, grantees, or assigns, all mines, quarries, 
and seams of clay within and under the said land, with 
full and free authority and power to dig, work, and 
carry away the said mines, quarries, and seams of clay ; 
with free ingress, egress, and regress, way-leave, and 
passage to and from the same, or to or from any other 
mines, quarries, and seams of clay, lands, and grounds, 
on foot and on horseback, and with carts and all man- 
ner of carriages; and also all necessary and convenient 
ways, passages, conveniences, privileges, and powers 
whatsoever for the purposes aforesaid, and particularly 
of laying, making, and granting waggon way or waggon 
ways in and over the demised lands, or any part thereof 
(paying reasonable damages for spoil of ground to be 
thereby done, upon the adjudication of two indifferent 
persons to be chosen by the parties). 

Subsequently to the renewal of the lease, the Stanhope 
and Tyne Railway Company entered upon the piece of 
land in question, and made a railway over it, which 
they used for the carriage of passengers and for general 
purposes, alleging, as their authority for so doings a 
licence, by indenture dated the Idth of October 1833, 
from the Dean and Chapter to the Plaintifis John Fair^ 
toeather Flarrison, Thomas Barnard and fVilliam Har-- 
rison^ and their assigns, which was afterwards assigned 
to the Plaintiffs Edward George Barnard^ Edward 
Blount^ and John Wright^ as trustees for the Company. 
At that time the piece of land was in tlie occupation of 
an undertenant, to whom the company paid a certain 
annual sum, pursuant to the condition contained in the 
reservation, for damage done to his field by the con- 
struction of the railway over it, and they offered to con- 
tinue the like payment to WaUis after the underlease 

should 
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should have expired; but Wallis contended that the 1840. 
reaerYation in the lease did not authorise the Dean and 
Chapter to make or to empower others to make a rail- 
way for the conveyance of passengers and for general 
purposes ; and he insisted, on that ground, that he was 
entitled to be paid an additional sum of money in con* 
sideration of the extra profits derived by the company 
from the use of a railway of that description ; and for 
the parpose of enforcing that daim, he brought an ac- 
tion, in the month of March 1888, against J. F. Harrison, 
Thomas Barnard, and William Harrison, for injury to his 
reversion. The Defendants in that action pleaded, 
amongst other pleas, that the trespasses in question were 
committed with the leave and licence of Wallis. The 
jory, however, returned a verdurt for the Plaintiff, and 
assened the damages at 127/* 

On the 7th of November 1889, the underlease having 
expired, Wallis brought a firesh action of trespass against 
the same parties, on the same grounds ; and similar pleas 
having been put in, the bill in this cause was filed, in- 
sisting^ first, that the reservation in the lease of the 20th 
ofjufy 1831, empowered the Dean and Chapter to grant 
the Plainti£& a licence to make a railway for general 
pifrposes ; and that such licence had in fact been granted 
by the indenture of the 18th of October 1888 : secondly, 
that^ at all events, Wallis had, by contract with - the 
Plaintiflb, expressly authorised them to make such a 
railway : and, thirdly, that he had, by acquiescence, de- 
prived himself of any right, which he might otherwise 
have had, to complain of it 

« 

The common injunction having issued, and having 

been extended to stay tfial, the Defendants put in their 

answer, and thereupon obtained an order nisi to dissolve 

G 4 the 
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1840. the injunction; but the Plaintiff having shewn cause, on 
the merits, before the Master of the Rolls, his Lordship, 
on the 3d of August 1840, made an order continuing the 
injunction until the hearing of the cause. 

The Defendants now moved that the order of the 
Master of the Rolls might be discharged, and that the 
injunction might be dissolved. 

Mr. Siuarti Mr. Faber^ and Mr. W. H. JVaUofh ap- 
peared in support of the motion. 

Mr. JVigranh Mr. 7\imerf and Mr. Piggotty contra. 

On the point of acquiescence, the following cases were 
cited: — Stiles v. Camper {a\ Bowes v. Easi London 
Water Works Company (i), Jackson v. Cator (c), PiUifig 
V. Jrmitage (i), HMs v. Norton (e), Edlin v. Battafy {g\ 
Hanning v. Ferrers, {h) 

The Lord Chancellor. 

The injunction, as it stands, prevents the Plaintiff at 
law from proceeding with his action, and therefore ties 
up his alleged claim until this cause shall be heard ; the 
effect of which will be, that, if the Plainttfis jn equity 
should not succeed at the hearing, the Plaintiff at law 
will then have to seek his remedy. At what interval of 
time that hearing will take place, if at all, and from 
whom the Plaintiff at law will then have to recover any 
thing he may be entitled to, — are matters extremely 
uncertain, and, therefore, very dangerous to speculate 
upon. 

The 

(o) 5 Alk. 693. (ff) 1 Bq. Co. Abr. 356. pU 8. 

(5) Joe. 3S4. {g) Ibid. pi. 9. 

(c) 5 Vei. 688. (A) iM. pL 10. 
((/)l2Fin.78.8eep. 85. 
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The matter in contest between the parties depends 1840. 
upon three questions, two of which are questions at law; 
but the third, which can only be raised, for any purpose, 
in the event of the questions at law being decided in a 
certain way, is, undoubtedly, a question for this Court, 
and this Court only. 

The Defendants at law say the Plaintiff at law has 
no right against them, because the licence they have 
obtained from the Dean and Chapter entitles them to do 
all they have done or intend to do: that is a question 
purely at law : and if the company are right on that 
point, there is no other question between the parties. 

The Defendants at law then say, if the licence of the 
Dean and Chapter does not go to the extent they sup- 
pose, still the Plaintiff at law has, by contract with 
them, permitted them to do what they have done and 
propose to do ; that b, has given them leave and licence. 
That is also a question which is raised in the action 
now pending, and which, if proved by the Defendants 
at law, puts an end to the contest 

A third question remains, which can only arise in 
the event of the Plaintiffs in equity failing in both the 
other points ; namely, that though they have no right 
under the licence from the Dean and Chapter, and 
although the Plamtiff at law has never given to them, by 
contract, leave and licence, yet that he, with the know- 
ledge of what their objects were, has so conducted him- 
self as to raise an equitable bar against the assertion 
of his legal right. That b a question for a court of 
equity, and depends on a variety of circumstances, which 
may or may not be established in thb cause. It is 
quite obvious that it may turn very much upon how far 
the party now insisting upon his legal right knew of 

that 
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18M* that legal right, and that the Plaintifi in equity were in- 
^][^]J^^ vading it ; and it would be very hazardous to dispose 
c: of such a question upon an interlocutory application. 

WiXLISt 

I apprehend) however, that it is the course of the 
Court, where the question depends partly on a legal 
title and partly on an equity, which will arise only in the 
event of that tide being decided in one way, either to 
require that the party applying to the Court for its in- 
terposition, should admit the legal right of the other 
party, as in the case of giving judgment in ejectment^ 
which b the common instance, or, if circumstances are 
not such as to enable him to do that, then to allow the 
action to go on, in order that the legal rights of the 
parties may be first ascertained, and that he nwy then 
come to this Court to apply those legal rights. This I 
apprehend to be the regular course of proceeding; and 
it is a very wholesome practice. It occasions no loss of 
time; and it has, moreover, this good effect, in a case 
like the present, where the Plaintiff in equity is in pos- 
session of the easement in dispute, that if the parties 
come back to this Court after the trial at law, I shall 
then know what amount of damages has been assessed, 
and shall have an opportunity of securing in Court 
that which at law shall have been decided to be a full 
compensation for the easement; whereas, iat present^ I 
have no means of fixing upon any sum to be paid into 
Court 

For the purpose, therefore, of ascertaining what are 
the legal rights of the parties, and of knowing what it 
is which is to be the subject of adjudication here, it is 
clear the action ought to proceed, and ought not only 
to proceed to verdict, but to judgment; because there 
are evidently questions of law which it will be for the 
Court to decide after the jury shall have done their duty* 

I express 
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I express no opinion as to the equity ; for it is very 
likely it will never be necessary to do so; but, to pre- 
vent my order from being quoted as an expression of 
opinion, it had better stand thus: — Discharge the order 
so &r as it prevents the Defendant from proceeding to 
judgment at law, and direct the rest of the motion to 
stand over until after that judgment has been pro- 
nounced. 




The order, as drawn up, discharged the Master of 
the Bolls' order of the Sd of August^ so far as it re- 
strained the Defendant fValUs from proceeding to judg- 
ment in the action, and directed that the present motion 
should stand over until after that judgment should have 
been obtained, with liberty to all parties to apply. 



WILLIAMS and Others «. The Earl of JERSEY. ^^^*}g 

ri^HIS was an appeal from an order of the Vice* a party may 

. -■- Chancellor allowing a general demurrer to a bill "^ ^^Jf^^^^t 

filed by the Flainti£&, praying that they might be erection of a 

quieted in the use and enjoyment of certain copper works "o 'rive the" 

in the neighbourhood of Swansea^ and that the Defend- adverse party 

ant might be restrained from prosecuting an action restrain hiin 

against them for an alleged damage to his lands occa- from recover- 

sioned by the works. at law for 

such nuisance 

The scope of the bill comprehended three sets of pieted. 

copper works, called respectively the Rose JVorkSy the r ijL"*'^'^^*^ 

Landore pose, a general 
allegation, 
that the Defendant encourliged the erection of the nuisance while it was in proffress^ 
is sufficient to let in evidence of such particular acts of encouragement as wiU sus- 
tain Uie equity, and consequently is sufficient to prevent a demurrer. 

iVbat degree of encouragement or what circumstance, leading to encouragement, 
would be sufficient for that purpose; Qtuere. 
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1 841. Landiore Works, and the Morfa WorkSj all of which were 
in the occupation of the Plaintifis, and were the subject 
of the action at law. As to the two first, the case stated 
by the bill was one of acquiescence only ; and as die 
decision turned exclusively upon the Morfk WorkSj 
the circumstances of which were difFerent, it will be 
suflScient to state the substance of the bill with reference 
to the latter works only. 

As to those works, the case made by the bill was as 
fellows ; — The piece of land on which the works were 
erected was situated on the right bank of the river Tone, 
and in the year 1810 formed part of the Britton Ferry 
estate, the bulk of which lay on the opposite bank of 
that river, and which was then settled to the use of 
Lord Vertum for life, with remmnder to the use of 
Vitliers Mansett, in fee. The Duke of Beaufart was 
at the same time the owner of a piece of land on the 
left bank of the river, which lay intermixed with lands 
belonging to the Britton Ferry estate. In the year 1810 
the Duke of Beaufort made an exchange with Lord 
Vernon and ViUiers Mansett of the latter of these two 
pieces of land for the former, the avowed object of the 
Duke in such exchange (as was recited in the instru- * 
ments by which it was carried into eflPect) being to 
erect copper works on the piece of land which he was 
to take on the right bank of the river, as being a con- 
venient spot for that purpose. In the year 181S Lord 
Vernon died, whereupon VilUers Mansett came into 
possession of the Britton Ferry estate, including the 
piece of land so taken in exchange from the Duke of 
Beaufort ; and in the year 1814 ViUiers Mansett also 
died, having devised that estate to the Defendant. 

In the mean time, and shortly after the completion of 
the above-mentioned exchange, the Duke of Beaufort 

demised 
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The bill then contained numerous charges tending 
to shew that for a century past the Defendant and his 
predecessors in title and estate had erected, or sanc- 
tioned the erection of, copper works upon various parts 
of the BrUton Ferry estate itself; but which charges it is 

not 
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demised part of the piece of land so taken by him to one 184L 
Vimany who, in the years 1810 and 1811, erected ex- 
tensive copper works thereon, and had ever since used '' "7/ 
the same without interruption or disturbance. The Hvlof 
remainder of the same piece of land was not so applied 
until the year 1829, when the Plaintiffs, having obtained 
a lease of it from the Duke of Beaufbrt^ erected on it, 
by his authority, the copper works in question, called 
the Marfa Works. 

After stating to the effect above mentioned, the bill 
alleged that, during the erection of the last-mentioned 
works, the Defendant well knew or was aware of their 
bebg erected and made with a view to the smelting and 
manufiictare of copper, and that he was also well aware 
of the deleterious effect on vegetation produced by such 
manofiurture; but that he nevertheless allowed the 
Plaintiflb to proceed in the erection of the works, and 
to expend large sums of money in completing and finish* 
ing them, and in furnishing them with the requisite 
machinery and plant, without making any objection 
thereto, and that he acquiesced in and encouraged the 
erection of such works and the expenditure of the 
Haintiffi upon or with respect to the same. The bill 
farther allied that ever since those works bad been 
built and completed, the smelting and manu&cture of 
copper had been carried on therein without any in- 
terruption or disturbance, and without any complaint 
on the part of the Defendant until the action at law 
brought. 
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not material to state with reference to the point upon 
which alone the case was decided. 

The appeal now came on to be heard. 

Mr. Wigram and Mr. Tehnant in support of the de« 
murrer. 

If the case stated by the bill constitute any defence 
at all to the actioui it is a legal and not an equit- 
able one: for no degree of acquiescence will give an 
equity, unless it amount to leave and licence ; and then 
it may be pleaded at law. ;The plaintiffs themselves do 
not venture to allege that they have not a legal defence : 
and that circumstance alone is a sufficient ground for a 
demurrer. Edwards v. Edwards (a). It is true, there are 
cases, as for instance that of Lord Cawdor v. Lewis (6), 
in which this Court has restrained a party from assert- 
ing a legal right, on the ground of bis having per- 
mitted another person to expend money upon an object 
inconsistent with such right: but that principle only 
applies where there is some privity between the parties, 
as, for instance, that of landlord and tenant or principal 
and agent, and not where, as in this case^ the parties 
are strangers to each other. If it should be said that 
the defendant is precluded from asserting his legal right, 
by the recital in the deeds of exchange, that the duke's 
object in the exchange was to erect copper works on the 
land, the answer is that such a recital could, at the most, 
only bind the parties to those deeds, and that it cannot 
operate as a covenant running with the land so as to 
bind all persons claiming under them. 

Mr. Jacob, Mr. Bethell, and Mr. Uoyd, in support of 
the bill. 

In 

(«) Jac.535. {6) 1 F. ^ Coll. 427. 



The 

(a) Redeid. Plead. 146. Law of Ditcovery, p. 184. ei 

{6) 2 Eq, Ca, Abr, 582. pi. 3. teq.^ where the authorities on 

(tf) IHd, this point are collected, lliat 

(d) 2 Jfyiitf 4* Craig^ 406.; class of cases was not adverted 

and see fVig^am^s Poinis in the to in the argument. 
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la Einards t. Edwards^ the bill alleged that the 1841. 
execution of the power under which the plaintiff 
claimed was good at law, but that if it were not, the de- 
fect was such as equity would supply. And the de- 
murrer was allowed on the ground, that if, as the bill 
allied, the plaintiff had a good title at law, it neces- 
sarily followed that he had no case in equity, whereas 
here, if the plaintifis have a good title at law, h fortiori 
they have a case for relief in this Court ; for they ask, 
by their bill, not merely to restrain the action, but to be 
quieted in the right which they now enjoy : and for that 
purpose long undisturbed possj^ssion supersedes the 
necessity of establishing the right by an action at law (a). 
But, independently of that head of relief, the allegation 
that the defendant acquiesced in and encouraged the 
erection of the works is sufficient to sustain the bill, 
considered as a bill for an injunction only : for the prin- 
ciple adverted to on the other side .wfth respect to 
acquiescence applies equally although the parties be 
strangers to each other. Case of the Watercourse (b) ; 
Shorts. Taylor {c). 

Mr. JVigram in reply. 

Admitting that encouragement might, in some cases, 
give an equity, the allegation in this bill is too general. 
For the language of pleading must be taken most 
strongly against the party using it {Attomejf^General v. 
liatfor of Norwich (d) ; and the encouragement may 
turn out to be such as would give the plaintifis no 
equity. 
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1841. The Lord Chancellor. 

In this case» it is not necessary for me to observe on 
any other parts of the bill except that which relates to 
the Morfa works. There are two grounds upon which 
it is alleged that the demurrer must be overruled. The 
first is, what is stated as to the purpose for which the 
exchange of the lands took place. It is said that when 
the exchange took place, those who claim the estate 
now possessed by Lord Jersey were aware that the 
object of the Duke of Beattfbrt in diat transaction was 
to erect copper works upon the piece of land which he 
was to take by the exchange. I do not think it neces- 
sary to give any opinion as to that part of the case. If 
it were necessary, it would be important to consider the 
doctrine upon which I acted in the case of Sqfdre v. 
Campbell {a) ; but I do not pursue that enquiry, because 
there are other parts of the case which I think quite suffi- 
cient for the purpose of disposing of the present question. 

It was then alleged that there was sufficient in what 
the bill states to have been the conduct of Lord Jersey 
with respect to these works, to preclude him from the 
right of treating them as a nuisance. The allegation in 
the bill is that, whilst the erection of these works was 
in progress, he was aware of it, and that he encouraged 
it. Of course it must be assumed, on a demurrer, that 
what the bill alleges is true, and the only question is, 
whether, if the facts were established as they are alleged, 
a case exists in which the Plaintiff is entitled to the 
interposition which he prays. Now, there certainly are 
cases in which a party, having an equity, loses that equity, 
as against another person, by permitting him to go on 
dealing with property in ignorance of such equity. In 
the case of Jones v. JTie Boyal Canal Compary{b) 

Lord 
(a) 1 Mylne ^ Crmg^ASB. {b) 3 Mclksf, 319. 
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Xiord Manners went to this extent. He held that it 1841. 
was the duty of a party, seeing a nuisance in progress, 
to give notice, to the party erecting the nuisance, of 
his intention to object. It is unnecessary to say under 
what circumstances a party might be aSected by that 
course of conduct, but certainly it is a recognition by 
Lord Manners that such a case might exist. There is 
a very short note of the decision, but, assuming the note 
accurately to state what Lord Manners said, it shews a 
case in which a party would be precluded, by an omis- 
sion to give notice, from asserting an equity. Certainly 
it is a different questbn whether such an omission would 
give the adverse party an equity to prevent the party, con- 
cealing his right, or apparently acquiescing in the nui- 
sance, from asserting his title at law to compensation for 
the nuisance when effected. But there are two cases in 
which that has been done : I mean the case of the Water^ 
course^ and that of Siort v. Taylor^ both reported in 
2 Equity Cases Abridged^ 522., where injunctions were 
granted to stay actions for nuisances, because the Plain- 
tiff at law had encouraged them. That is the term 
used by the Court I think it is impossible, after those 
two cases, to say that a party may not so encourage 
that which he afterwards complains of as a nuisance, as 
not only to preclude him from complaining of it in this 
Court, but to give the adverse party a right to the inter- 
position of this Court in the event of his complaining of 
the nuisance at law. 

That being the state of the authorities, if I were to 
allow this demurrer, I should of course be understood 
as saying, and I should in fact be saying, that no case 
was stated on this bill which, if proved, would entitle 
the Plaintiff to the interposition of the Court. There 
is no fact before me to call for any opinion as to what 
degree of encouragement, or what circumstances leading 

Vol. I. H to 
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1841. to enoouragement, would be sufficient for that purpose. 
But I think it quite clear that there is in this bill suffi- 
cient allegation to make it competent for the Plain- 
tifPto give such evidence as would operate in raising an 
equity against the tide asserted by a party claiming 
compensation at law for a nuisance. 

For these reasons, I think the demurrer must be 
overruled. I can by no means say that it is a very dear 
case, for there is as little allegation in support of the 
equity as can well be conceived. A very general term 
is used. My judgment proceeds on this : that a term 
is used which would enable the party to make a case 
which, if proved, would entitle him to the interposition 
of the Court. I must a£Brm the Vice-Chanoellor^s order 
with costs. 



^"«; M*NEIL V. GARRATT. 

A par^ who riiHE Defendant was in custody for breach of an in- 
an order of junction committed by him after he had received 

?* nd b^i? ^^^^ *^^ ^® ®^^®"" ^^^ ^^ injunction had been made, 

from the time but before it was drawn up. 

the order b 

pronounced, 

and if the Mr. Cooke now moved for his discharge, on the 

an injunction, ground that the order for his commitment had been 

Ser'no^^ made without the production of the writ of injunction, 

be guilty of a which, it appeared, did not issue until a fortnight 

S™!'"' afterwards, 
ne mBf be 

committed for t_ 

the contempt 

without the production of the writ of injunctioDj and although the writ have not 

actually iMued. 
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In support of the motion ElUrton v. I%irsk{a) was 
citedy in which Lord JEldon was reported to have said, 
that a motion to commit a party for breach of an in- 
junction could not be made wichoot producing the writ. 

Mr. Stiiort and Mr. Wittcock appeared for th6 
Plaintiff; but 

T%e LoBD Chancellor (without hearing them) said, 

It is the established rule of the Court, that a 
party who has notice of an order is bound by it from 
the time it is pronounced : and if he presumes to dis- 
obey it, he is liable to the censure of the Court for so 
doing. But now it is said that the Court cannot punish 
the party for disobedience till after the writ has issued; 
and Lord ISdoffs authority is cited for that proposition. 
I cannot suppose that Lord Eldon ever laid down any 
such rule. The writ bears date when the order is 
passed. .1^ therefore,' the proposition were correct, a 
party would have all the interval between the making 
and the passing of the order, to commit the act which 
the injunction is intended to restrain. 

Motion refused with costs. 

(a) IJ.4* IT. 376. 




H2 
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tion, 



Jan. ^9. NORCUTT V. DODD. 

A voluntary fT^HIS suit was instituted by the assignee, under the 

Jmi^JVa • Insolvent Debtors* Act, of Robert Tom, one of 

party who, at the Defendants, for the purpose of setting aside a 

the time of , . ^ ^ •. . ■• i_ t 

such alien- voluntary assignment of an annuity to which he was 

ation, was in- entitled under his marriage settlement. 
solvent, may ° 

be i>et aiide in 

asliljni!^8suh. ^y ^^^ settlement, which bore date the 12th of April 

sec|u«ntly ap. 1332, and was made between Elizabeth Dodd the in- 

the"lnsolveiu tended wife of the first part; Robert Torre of the second 

Debtors' Act, p^rt; William Dodd^ the father of Elizabeth Dodd, of 

althoimh the * 

subject of the third part ; and Henry Le Keux and another person, 

miuVbc^a" ®* trustees, of the fourth part, William Dodd covenanted 
chose ID ac- with Robert Torre, that in case the marriage should 
take effect, he^ William Dodd, would, during the joint 
lives of himself and his daughter, pay to Robert Torre, 
or his assigns, the yearly sum of 50A, as therein men- 
tioned. 



The marriage was solemnused on the ISth of Jpril 
1832. 

On the 17th o( November 1836, the Plaintiff recovered 
judgment against Robert Torre, in an action of debt, for 
the sum of 70/. and costs; but at the request o{ Robert 
Torre, who stated that he expected to receive some 
money on the 19th of November, which would enable 
him to satisfy the Plaintiff's debt, execution was delayed 
until that day. On the 19th of November, Robert 
Torre having again made default in payment, the 
Plaintiff sued out a writ of execution ; but the sheriff's 
oflScer, on coming to Robert Torres house for the pur- 
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pose of executing the writ, found another officer m I8il. 
possession of his goods, under a similar writ, at the suit 
of one Moitramf to whom Robert Torre had executed a 
warrant of attorney the day before, to enter up judgment 
against him for the sum of 72L lOs. On the 22d of 
November a third writ was lodged with the officer so in 
possession of the goods, at the suit of one Perring^ for 
70/. The officer continued in possession until the 2d 
of January^ when the goods were sold by auction, and 
the net proceeds of the sale were not sufficient for the 
satbfaction of MottrairCs debt 

On the 22d of December 18S6, Robert Torre executed 
a deed, by which he assigned the annuity to Henry 
Tje KeuXy in trust for the separate use of his wife; 
and in the month of May 1837, he surrendered himself 
to prison, and was subsequently discharged under the 
Insolvent Debtors' Act, after six months' confinement ; 
and the Plainti£P was duly chosen the assignee of his 
estate and effects. 

The bill was filed against WiUiam Doddf Henry Le 
Ktuxj and Robert Torre and Elizabeth his wife ; and it 
prayed that the assignment might be declared fraudulent 
and void against the Plaintiff and the other creditors of 
the insolvent; that an account might be taken of what 
was due to the Plaintiff for the arrears of the annuity, 
and that WiUiam Dodd and Henry Le Keux might be 
decreed to pay to the Plaintiff what should be found 
4ue from them respectively on account thereof, together 
with the costs of the suit* 

The cause now came on to be heard before the Lord 
Chancellor. 



Mr. Wakefield and Mr. Kenyon Parker^ for the 
I Plaintiff contended that the assignment was void under 

H S the 
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1841. die IS Eliz. e. 5.; Taylor v. Jones {a) ; and Ifaat, at all 
events, the circumstances of the transaction shewed it 
to be so fraodalent on the creditors, that the Court, ao« 
cording to its general principles, would not allow it to 
standi 

Mr. Sogers, for EUxabeih Torre, 

Argued that the stat of 1 S Eliz. did not apply to choses 
in action; Dundas v. Dutens (i), Bider v. Kidder {c) ; 
and that as the ^Insolvent Debtors' Act (c2) had made 
no provision for setting aside voluntary alienations of 
property, the Plaintiff had not shewn by his bill any 
tide upon which the suit could be sustained. 

Mr. Martindale appeared for XLobert Torre. 

Mr. Norton appeared for William Dodd and Henry 
Le Keux, who submitted, by then: answer, to act as 
the Court should direct 

The Lord Chanceixor. 

This being an assignment of a chose in action, and 
the debtor being still living, the transaction is not firaa- 
dulent under the statute of Eliz. alone ; but under that 
statute, taken in connection with the Insolvent Debtors' 
Act, I am of opinion that it is. The diflSculty which 
«ros6 upon the statute t>f Hiz., with respect to volunr 
tary assignments of chqses in action, was, that, during 
the lifetime of the debtor, creditors could not be said 
to be prejudiced by them, inasmudi as that q>ecies 
of property was not subject to be taken in execution ; 
but, after his death, it was otherwise, because then the 
creditors might reach all his personal proper^ of what- 
ever 

(d) S Ath 600. (c) 10 Vet. 960. 

(*) 1 rts.^l^Bi Id) 7 <?. 4. *. fV 
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ever kind: and the same reason applies where the 1841. 
debtor has brought himself within the operation of the 
Insolvent Debtors' Acts ; because^ under those acts, all 
his property becomes applicable to the payment of his 
debts. In the present case, however, there is no con- 
dnsive evidence that the debtor was indebted to the 
extent of insolvency at the time of the assignment^ 
though the fact of there being three executions in bis 
house at the time makes it highly probable. As to that, 
therefore, there must be an inquiry, {a) 



The Defendants dispensing with the inquiry, the decree 
was made in the terms of the prayer, except as to the 
costs of the suit, which were ordered to be paid by Bobert 
Torre. With respect to the costs of William Dodd and 
Hemy Le Keux^ his Lordship observed that the former, 
being made a party to the suit as the covenantor for 
the payment of the annuity, was clearly entitled to his 
costs : and that although Hemy Le Keux appeared as 
the trustee under the assignment, and, as such, a party 
to a fraudulent transaction, yet inasmuch as he was a 
necessary party to the suit as one of the trustees of the 
marriage settlement, his Lordship thought that he was 
also entitled to his costs, and that both he and Dodd 
should be allowed to retain so much of their respective 
costs as Bobert Torre should be unable to pay, out of 
what was due from them respectively on account of the 
annuity* 

(a) Upon the qaestioni whe- S Vet. S84.; Rkhardtm y. SmalU 

ther, in order to ayoid a tolun- wood^ Jacobs SSS.; Shears v. Bth 

tary conveyance, under the act gert^ 3 B. 4: ^^ol. 362. ; and 

13 E^ c, S^ it is necessary to Towntend v. Wcttacoti, 2 Beav. 

Aew that the grantor was, at the 540. The last-mentioned case 

date of the conveyance, in- seems to shew that it is not ne- 

debted to the extent of insol- cessary that the grantor should 

vency, se? Ituth y. WUkhuon^ be so indebted 

H4 
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Jan. 20. TAYLOR V. RUNDELL. 

A lease of HMHIS was an appeal from an order of the Vice« 
SSto four -*- ChanceUor, by which he had held the answer of 

persons, nomi. ^^^ Defendante to be insuflBcient 
Daily as indi- 
viduals, but 

tee"?o"a"^*" '^^ ^^^ ^"'^^ ^ ^^''*» ^^^^ entiUed, under a grant 
mining com- from the Crown, to certain mines in Naoa Scotia^ for a 
uTg^to'iAe^" long term of years, subject to a reservation of certain 
lessor a certain rents and royalties, by indenture dated the 12th o^Sep- 
the^neiTprofits tember 1826, demised all the mines comprised in that 

of working the grant to the Defendants and John Bridge^ since de- 
mnes. A bill '^ , , ^ , _ . T , ,. . 

having been ceased, by way of underlease, reservmg, m addition to 

SwmoiJof ^® ^^"^ ^^ royalties payable by the Duke of York to 

the lessor the Crown, a certain proportion of the net annual profits 

S^ree^sur-^ to arise from the working of the mines. This underlease 

viving lessees, provided, amongst other things, that the lessees should 
who were also : , . , i 1 1 • 

shareholdera keep, or cause to be kept, such accounts as should be 

*f th^*'^**^'^" necessary to shew the actual gains and profits of the 
pany, for an mines, and should give free access and liberty to such 
Ddfendanufin ^^^^ ^ ^^e Duke of Yorky his executors, administra- 
their answer tors, and assigns, should from time to time appoint, to 
the hill v^ich inspect and take copies thereof; and also that . they 
sought a dis- should 

covery of 

the mines that bad been opened and worked under the lease, of the monies ex- 
pended and received in working Uiem, and of the documents in the possession of the 
defendants or their aeents relating to the matters in question, after stating what they 
personally knew of the matters inquired after, and setting forth a list of all the do- 
cuments in the possession of themselves or thdr agents, proceeded to state that there 
were other documents in the custod^r of the asents of the association, but who were 
not their agents personally, containing all the information that could be obtained 
about the matters in question, but that the Defendants had no power to use those 
documents except wben sitting at the board of directors, or by an order of the 
board, and that they believed the directors declined to allow them to use the same^ 
or to afford them any information which would assist the Plaintifis in prosecuting 
the suit until all the other shareholders should have been made parties. Held^ 
this answer was insufficient, by reason of its not stating that the Defendants had 
applied to the board of directors for leave to procure and give the infomatioa 
required^ and that they had been refused. 
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should annually^ during the contmuance of the term 
thereby granted, lay or cause to be laid before the 
Duke of York^ his executors, adminbtrators, or assigns, 
or such person as he or they should authorise to re* 
ceive the same, a full, true, and particular account in 
writing of the number, names, and situation of the mines 
respectively, and also the numbers, names, and situ- 
ations of all the shafts, adits, levels, drains, and other 
works whatsoever belonging thereto, so as to aflEbrd a 
full, clear, and true statement of the mines respec* 
tively, and of the several works thereof; and also that 
they should appoint or cause to be appointed such 
person as the Duke of York, his executors, admini- 
strators, or assigns should from time to time nominate 
for that purpose, to have the full privileges and powers 
of a director, and to sit at the board of directors ap- 
pointed or to be appointed for conducting the affairs 
of the mining business, for the express purpose of 
watching over and attending to the interests of the Duke 
of York ; such director to be first approved by the ma- 
jority of the board of directors for the time being at the 
next meeting after such appointment* 



18il. 




The object of the bill, which was filed by the ei^ 
cutors of the late Duke of York^ was to obtain a dis- 
covery of the mines which had been opened and worked . 
by virtue of the underlease, and an account of the 
monies which had become due to the Plaintiffs in re- 
spect of such working. 



It appeared, firom the answer, that the underlease, 
although in terms granted to the Defendants indivi- 
dnally, was granted to them as trustees for a numerous 
company, called ** The General Mining Association," of 
which the Defendants were members, and were three of 
the directors; and that they had never worked or been 

interested 
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interested in any mihes in Naoa ScoHa indiyiduaUy, or 
otherwise than as members and directors of the Asso- 
ciation. 

It also appeared, from the answer^ that a Mr. Parkinson 
was, shortly after the execution of the leas^ nominated 
by the Duke of Yqrij and duly appointed^ to act as a 
director of the Association, in pursuance of the stipular 
tion above mentioned, and that he had ever since oo* 
Gupied a seat at the board in that characten It 
further appeared that it was, by the co-partnership deed 
of the Association, provided, that the board of directors 
should have the entire control and management of the 
mines, and that a general meetmg of the proprietors 
should be held in the month of Mcy or June of every 
year, at which meeting the accounts of the Association 
and the reports of the directors were to be produced, 
and that from the fourteenth to the thirty-fifth' day 
after the holding of every yearly genensd meeting, the 
secretary should permit any of the proprietors to- have^ 
at the office of the Association in London^ free, access to 
all the accounts, bodies, and other doeuments belonging 
to the Association, but that no proprietor should be at 
liberty to examine or inspect such accounts or docu- 
ments, except during that period.' 

That portion of the interrogating part of the bill 
which was the subject of the first exception was as fol* 
lows : -^ 

That the Defendants may answer and set forth, to the 
best and utmost of their knowledge, information, re^ 
membrance^ and beliei^ whether there are not or is not 
in the possession of the agents or agent of the said 
Defendants, or of one and which of them, and whether 
pr not, mor^ especially in Amrka^ divers and what» 

or 
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er Mine and what grants, leases, licences, copies 1841. 
of grants, leases, licences, books of account, accounts, 
papers, and writings relating to the quantity of ores, 
coals, and other minerals which, since the 12th of 
September 1826, have been gotten or disposed of firom 
ihe said mines, beds, and seams, or to the sum or sums 
of money received since the 12th of September 1826, in 
respect of making, working, getting^ or disposing of the 
said mines, metals, minerals, ores, and other substances, 
or to the charges and expenses attending the same or 
consequent thereon, or to the gains derived therefrom, 
or to the grants, licences, or leases under which any 
mines which, since the l2th of September 1826, have 
been worked or gotten by the Defendants, have been 
worked or gotten, and at what time the same were first 
opened. 

The portions of the interrogating part of the bill to 
which the other exceptions referred, sought a particular 
discovery of what mines had been opened and worked 
under the lease of September 1826, what ores or minerals 
had been gotten therefrom, what monies had been ex-^ 
pended and received in the course of such working, 
and so forth. 

In answer to these portions of the bill the Defend- 
ants stated that they had in the first schedule to Aeir 
answer annexed, set forth a full and true list of every 
document in their own possession or power, and they 
bad in the second schedule set forth, to the best of their 
respecdve knowledge and belief^ a full and true list of 
every document in the possession of the secretary of the 
Association in London ; but they said that the secretary 
was not their or either of their agent, but the agent of 
the Association, of which the Defendants were share- 
holders and directors ; and that the pefeqdants had not 

nor 
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lS4h nor bad either of them, to their or either of their know* 
ledge or belief any agent in America, though they ad* 
mitted that the Association had agents in America ; and 
they said that, except the documents mentioned in the 
first schedule, they respectively denied that there was in 
the possession of the agents or agent of thetn, the De* 
fendants, or either of them, either in America or else* 
where, any grant, lease, licence, &c. 

They said, however, that they believed, not from any 
' positive information, but from the fact of there being 
agents of the Association in Ainerica, that the principal 
agent had in his possession many books of account and 
other documents relating to the accounts of the mines, 
and to the working thereof; and that such agent had 
also in bis possession some deeds and licences relating 
to the title of the mines, but that, inasmuch as he was 
in the habit of transmitting monthly to the secretary 6( 
the Association in London copies of all the accounts 
and other documents of interest or importance relating 
to the mines, the Defendants believed that the docu- 
ments mentioned in the second schedule would furnish 
all the information as to the matters of account, and, as 
far as they knew or believed, all information of any im- 
portance, in reference to any of the matters in question, 
that could be obtained by an inspection of the docu- 
ments in the possession of the agent of the Association 
in America; and they said they were wholly unable 
further to set forth, as to their belief or otherwbe, 
whether or not there was in the possession of any agent 
of the Association in America^ or, further than appeared 
by the second schedule, whether or not there was in the 
possesssion of any other agent of the Association any 
grant, lease, &c. 

The answer further stated that the Defendants, being 
engaged in extensive mercantile concerns of their own, 

had 
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had paid but little attention to the affairs of the Assod- 1841. 
ation, and that, save as therein set forth, they had no 
personal knowledge whatsoeyer, or other knowledge 
than was contained in the books and documents men* 
tjoned in the schedules, of any matters connected with 
the mines ; that, in fact, the books and documents 
mentioned in the second schedule were not, nor were 
any of them in the possession or power of the De* 
fendants or either of them, in any other sense than that 
they and the other directors of the Association, in- 
cluding Mr. Parkinson^ when assembled as a Board, 
were competent to order the same to be used and in- 
spected by a vote of the Board : that they had no autho- 
rity to make use of those documents, or any of them, 
as individuals, except only when sitting with the Board, 
or by an order of the Board, and except that they, in 
common with the other proprietors of the Association, 
liad a right to inspect the same and take copies thereof 
during the time limited for that purpose by the pro- 
visions of the co*partnership deed : that Mr. Parkinsoth 
as one of the directors, had the same opportunities as 
they (the Defendants) had of inspecting and using the 
documents, and that they (the Defendants) had not per- 
mission or authority from the Board of directors to have 
or use them for the purposes of the present suit; on the 
contrary, they were informed and believed that the di- 
rectors declined to allow them to use the same, or to 
give them any fiirther or other information in this suit 
which might enable the Plaintiffs to prosecute the same 
against them (the Defendants), who were mere trustees, 
without bringing the other parties interested in the 
Association before the Court* 

Exceptions for insufficiency having been taken to 
these parts of the answer, they were disallowed by the 
Master^ but exceptions to his report w^e 9ubsequently 

allowed 
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1841* allowed by the Vice-Chancellor, who considered the 
answer insufficient ; and the Defendants now presented 
a petition of appeal, praying that his Honor's order might 
be dischai^gedy and that the exceptions to the Master's 
report might be oyermled. 

of the appeaL 

The Vioe-Chanoellor considered this answer insuffi- 
cient, by reason of its not stating that the Defendants 
had applied to die Board of directors for leave to pro- 
cure and giye the information requked, and that such 
application had been r^sed. The Defendants, how- 
ever, have ^ven to the Plaintiffi by the answer, all the 
iafomiation that they could give, without committing a 
breach of trust towards the other members of the Aaso- 
ciatioh, whom the Plaintifi have not thought fit to 
make parties to the biBL It is clear that they could not 
be compelled to produce documents belonging to the 
partnership in the absence of any of the partners: 
JUbaraif v. Walter^ {a) The same principle was recognised 
by Lord Eldanin Lambert y.Bogers (&), where the Court 
reftused to order a mortgagee to produce the deed oi 
his mortgagcNT, though the deed related to lands of 
which the Plaintiff and the mortgagor were tenants in 
common* But it has also been decided that if a party 
can protect himself from producing a document, he may 
reftise to answer any question relating to the contents of 
that document In Latimer v. Neate (^r), your Lord^ 
ship b rq>orted to have said, <<a Defendant may be 
bound to state in his answer, and describe the docu- 
ments : he may be compelled to admit that he has such 
documents in his possession, but not compellable to state 

their 

{a) Ii^ p. 114. (c) 4 a, ^ Jlsiie^r 570.; Me 

ih) %M€r*^h9. p«584k 
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their contents, if he is entitled to protect himself by any 1841. 
Tale which prevents a Plaintiff £rom asking for the pro- ^"^^^^""^^ 
duction of the documents.^ v. 

lT%e'Lonj> Chancsllor. 

Between the case there referred to and the present, 
there is jnst the difference between a privilege not to 
produce and an inability to produce.] 

At all events, as to the list of the documents, this 
answer cannot be treated as insufficient without holding 
that the agents of the Association are the agents of the 
Defendants individually, which they positively swear they 
are not 

!Mr. Knigii Bruce^ Mr. JVigramf and Mr. J. JBusseU 
appeared for the Respondents; but 

7^ Lord Chancellob, without hearing them, said, 

The whole of this argument appears to me to turn 
upon a supposed analogy, which, in my mind, has no 
existence. 

It is true that the rule of the Court, adopted from 
necessity, with reference to the production of docu- 
ments, is that if a defendant has a joint possession of a 
document with somebody else who is not before the 
Court, the Court will not order him to produce it^ 
and that for two reasons: one is, that a party will 
not be ordered to do that which he cannot or may 
not be able to do : the other is, that another party, 
not present, has an interest in the document which 
the Court cannot deal with. But that rule does 
not apply to discovery ; in which the only question is, 
whether, as between the Plaintiff and Defendant, the 
Plaintiff is entitled to an answer to the question he asks t 

for 
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for if he is, the Defendant is bound to answer it satis- 
factorily, or, at least, to shew the Court that he has 
9. done so as far as his means of information will permit. 

RUNDELU 

Now, here, the Plaintiffs represent the landlord; 
the Defendants are the lessees; and by the contract 
between the parties, independently of their relatire situ- 
ation, which would be quite sufficient for the purpose, 
there happens to be a distinct stipulation that the ac- 
counts shall be so kept as to give the landlord all the 
information which he is now asking with respect to the 
management of the property. This being mining pro- 
perty, he has an interest in ascertaining what the course 
of proceeding is. Has he not a right to ask his lessee 
what documents there are to shew that? From the 
connection between the Plaintiffs and the Defendants, 
there is no doubt the Plaintiffs are entitled to an answer 
to that question. Then, on what grounds do the Defend- 
ants refuse to answer it? That somebody else, who 
is not before the Court, is interested in the account. 
This is the first time that objections for want of parties 
have been raised upon exceptions to an answer. 

Then, if the Plaintiff are entitled to the discovery 
which they ask, have the Defendants stated that which 
makes it impossible for them to give it? That is the 
only question which remains. The facts may be such 
as to make it impossible for the Defendants to give the 
discovery; because they may, on applying for an inspec- 
tion of these documents, be refused. But they have not 
said so: and as to the answer being full, it is made not 
full by the Defendant's own statement. It is full in 
terms; but the Defendants state that which they obviously 
state for the purpose of explaining what they mean when 
they say they cannot make the discovery ; namely, that 
there are documents in the possession of the Company 

of 
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of which the Defendants are members and trustees, ]841« 
and also in the hands of the Company's agent in Jme^ 
rica. They do not say that they ever applied for an 
inspection of those documents and were refused. They 
merely say somebody else has got the documents. 
Suppose a defendant should say his documents are in 
the hands of his own solicitor, but his solicitor refuses 
him access to them. The Court would give him time 
to take such proceedings as might be necessary to 
compel the solicitor to give him the means of making 
the discovery. So, if the Defendant should say, I 
cannot answer, because the documents are in a distant 
part of the world. That may be a very good reason 
why you should ask for time to answer, but no reason 
why you should not answer; and, therefore, you cannot 
resist exceptions for want of an answer on any such 
ground. If it is in your power to give the discovery, 
you must give it; if not, you must shew that you have 
done your best to procure the means of giving it. 

The case referred to in the House of Lords and 
that before Lord Eldon vfere cases in which the de- 
fendant insisted on a right in himself to resist dis- 
covery, and therefore to resist production. But those 
cases are quite distinct from the cases in which the 
Court refuses to order a party to produce documents, 
not because he has a right to withhold them, but be- 
cause he is not able to produce them. The distinction 
is very clearly marked, and shews that those cases can 
have no application to the present. 



The counsel for the appellants having declined to 
argue the remaining exceptions, after this judgment on 
the first, the appeal, as to all the exceptions, was dis- 
missed with costs. 

Vol. L I 
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BETWEEN 

CLARISSA MURRAY, Widow of JAMES MUR- 
RAY Plaintiff 

AND 

1859. JOHN WALTER, THOMAS MASSA ALSAGER,. 
^'^' ''• . and JOHN JOSEPH LA WSON - Defendants, (a) 

The Defend- |-|N the 6th of Naoembe)' 1819, the Defendant WaUer^ 
nnt, by hia If \ , ' 

answer, stated being possessed of several sixteenth shares in the 

Sdc^^ting newspaper called The Times, assigned to the Plaintiff^s 

to a concern deceased husband, Jamei Murray^ in consideration of 

Plaintiff ^ ^^^ ^^ 1400Z., one half of one sixteenth share in 

claimed to be the newspaper and the profits thereof, from the 1st of 
a partner with ,r , . , .. . • /. i 

the Defendant Naoember then last,, subject to a right of repurchase, 

were in the which the Defendant Walter reserved to himself, during 
possession of ^ ^ » © 

the treasurer his life, so long as he should retain any share or interest 

on^beS'fof"* ^° '^^ Times, upon giving to Murray^ his executors, 

the several administrators, or assigns, six calendar months' notice 

in it, many of ^^ Writing, to be computed from the SOth of June or the 

whom were sOth of December. 
not parties to 
the suit: Held, 

fendanf coSd ^^^ ^™^ ^^^^^ Murray's death, Walter, in com- 
not be ordered pliance with the terms of the assignment, gave to the 
booksin^ques^ Plaintiff, who was her husband's administratrix with 
tion. his will annexed, a notice of his intention to repur- 

part of a mo- cbase the share which had been assigned to her hus- 

tion IS of band, at the expiration of six calendar months, to be 

course»and '^ 

the other part computed 

is contested 

and refused, (a) This case would have been was made to it in the ai^ument 

the Court, reported in Messrs. Mvlne and of the case of Taulor f. RundelL 
althoujch ic ^ . , ^ . . . V . L . . V . . 

erantsthat Cratgs Reports; but in conse- ^tiprci, it has been thought desir- 

part which is quence of the reference which able to print it here. 

of course, will 

order the party moving to pay the costs of the motion. 
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computed from the SOtb of December 18S7; which period 1839. 
would terminate on the 30th oiJune 1838. ^tT"^^^^"^^ 

MURKAY 

Tie bill alleged that the Defendants, and divers Walter. 
other persons whose names the Defendants had con- 
oealed from the Plaintiff, and were at present un- 
known to her, were interested, in different shares and 
proportions, in the partnership or undertaking of print- 
ing and publishing <^ The Times** newspaper; and 
that no account in writing of the profits of the news- 
paper had ever been rendered to James Murray^ or to 
the Plaintiff: and it stated various circumstances upon 
which it founded a charge that the Defendant Walter 
had waived or released all right or title to exercise the 
power of repurchase, and that the notice of repur- 
chase was void ; and that the Plaintiff had been, since 
the expiration of that notice, and still was entitled to 
one half part of one sixteenth share in the newspaper. 
It charged that the Defendants ought to set forth an 
account of the gross receipts and expenditure of the 
newspaper from the date of the assignment down to the 
30th of June 1838, and an account of the profits of the 
newspaper accrued since that day; and also the names 
of all other the parties who were interested, as pro- 
prietors or shareholders, in the copartnership, business, 
or newspaper ; and that, in particular, Walter ought to 
set forth what interest he had therein, and what interest 
he had at the time at which he gave the notice of re- 
purchase. It charged also, that all the other proprietors 
and shareholders interested in the newspaper acted in 
concert with the Defendants in the matters mentioned 
in the bill, and that they were and claimed to be inte- 
rested in the matters in dispute in*the cause, but that the 
Plaintiff was unable to make them parties, by reason of 
their names being unknown to her, and being concealed 
from her by the Defendants. It also charged that cor- 

I 2 respondencc 
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1839. respondence had passed between the Defendants, and 
between them and the other shareholders, relating to 
the matters mentioned in the bill, and from which the 
truth of such matters would appear, and that the 
Defendants had in their possession books and papers 
relating to such matters, and by which the truth of such 
matters would appear. 

The prayer of the bill was, that it might be declared 

that, under the circumstances, the Plaintiff continued, 

subsequently to the SOth of June 1838, and still was, 

one of the proprietors or partners of and in the co* 

partnership for conducting 7%^ Times newspaper, in 

respect of the one half of a sixteenth share therein 

which had been assigned to James Murray / and that 

an account might be taken of all the transactions of 

the copartnership since the 1st of November 1819, 

and that the clear annual profits which had accrued 

from that date down to the filing of the bill, might be 

ascertained, and that the Plaintiff might be decreed to 

be entitled to one thirty-second part of such profits, 

and that the Defendants might be decreed to pay to her 

what should appear to be the balance due to her; or if 

the Court should be of opinion that she was not entitled 

to such relief, then that an account might be taken of 

all the transactions of the partnership from the 1st of 

November 1819 down to the SOth of June 1838; and 

that the clear annual profits which had accrued during 

that period might be ascertained; and that the Plaintiff" 

might be declared to be entitled to one thirty-second 

part of such profits, and that the Defendants might be 

decreed to pay to her what should appear to be the 

balance due to her. 

The Defendant Walter, by his answer, stated, that in 
and previously to the month of May 1812, he and his 

father 
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father were in partnership as printers, and were pos^ 1839. 
sessed of the house and tenements, in Printing House 
Square^ where the Times newspaper was and is printed 
and published, and also the printing presses, types, uten- 
sils, materials, and stock with which the newspaper had 
been printed; and that in May 1812 the partnership 
was dissolved, and the Defendant thenceforth had been 
and was now the owner of the premises, and of the types, 
presses, utensils, materials, and stock with which the 
newspaper had been ever since printed ; that the copy- 
right of the newspaper and the right of publishing and 
selling the same was then and had ever since been, and 
was now wholly distinct from the possession of the 
premises and the types, presses, and materials, and also 
the business of printing the newspaper; which last-men- 
tioned business had, at all times since the dissolution 
of the partnership between the Defendant and his father, 
belonged to the Defendant 

The answer stated that the Defendant's father, being 
solely entitled to the right of selling and publishing the 
newspaper when printed, and to the profits thereby made, . 
did, in his lifetime, divide the newspaper, as to such 
right and profits last mentioned, into sixteen equal shares: 
and it then described the manner in which, partly by 
gifts in his lifetime, and partly by will, the Defendant's 
&ther had disposed of such sixteen shares, and stated 
who were the persons who were now entitled to such 
shares respectively ; thus disclosing the names of all the 
proprietors of the newspaper, who w«re very numerous. 
The Defendant denied that there was any partnership 
between the owners of the difierent sixteenth shares or 
parts of shares. 

The answer admitted that from the date of the assign-^ 
ment to Murray down to his death, large profits were 

I 3 derived 
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1839. derived from the sale of the newspaper, but not other- 
wise by the alleged partnership business in the bill 
mentioned, all of which profits, so far as Murray had 
any interest therein, were, as the Defendant believed, 
duly accounted for, and paid to Murray; for that 
after the execution of the assignment, he, the De- 
fendant, directed the treasurer, by whom the accounts 
of such profits were kept, to pay to Murray one half of 
such share of the gains as the Defendant was or would 
be entitled to in respect of his sixteenth share, as and 
when the same became payable. , He also admitted that 
since the decease oi Murray^ and until the 30th oi June 
1838, and from that time to the present, large profits 
had been made by the sale of the newspaper, but not 
by the alleged copartnership business in the bill men- 
tioned, which profits had, as he believed, been duly and 
regularly divided between, the several proprietors of the 
newspaper, according to their respective shares ; and he 
believed that the Defendant Alsager had, at the Plain- 
ti£Ps request, received from the treasurer, and handed 
to her the half sixteenth share of the profits which 
had been assigned to her husband, and that she bad 
given written receipts for the same ; that he believed that, 
in pursuance of the directions contained in his bther's 
will, the accounts of the profits derived from the pub* 
lication and sale of the newspaper, were, as well before 
as since the assignment to Murray, drawn out half yearly, 
and a balance thereof ascertained and struck on the 
30th otJune and the 3 1st of December in every year, by 
the treasurer of the newspaper, whose duty it was, and 
had at all times been, to draw out such accounts and to 
state such balance; and that it was understood or 
agreed between the several proprietors of the news- 
paper that the accounts thereof should be kept by such 
treasurer, and that all receipts and payments on ac- 
count of the newspaper should be taken and made 

by. 



Walter. 
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by, and pass through the bands of such treasurer; and 1839. 
he believed that such receipts and payments had been ^jT^^^"^ 
so taken and madci and such accounts kept by such v, 

treasurer, who was the common agent of the proprietors, 
and authorized by them for that purpose; and that 
Murrcyj who was also a writer for the newspaper, had 
been well acquainted with the duties of the treasurer, 
and with the mode of stating such accounts and ascer- 
taining such balances, and that such accounts might at 
all times have been inspected by Murray in his lifetime, 
and that he was fully satisfied with and acquiesced in 
sach mode of keeping and stating the accounts, and 
ascertaining the balances from time to time. 

The Defendant said he could not set forth any account 
of the gross receipts or expenditure of the newspaper, 
from the date of the assignment down to the 30th of 
JuTie 1838 in every year, nor any account of the profits 
accrued since the 30th of June 1838, and he denied, 
for the reasons and under the circumstances in his 
answer stated, that the Plaintifi^ was or had been since 
the 30th of June 1838 interested in the alleged partner- 
ship business, or in the newspaper, to the extent of the 
one half sixteenth share assigned to her husband, or 
to any other extent. He submitted that all the pro- 
prietors of shares in the newspaper were necessary 
parties to the suit, if the FlaintiiF sought or was entitled 
to the accounts prayed for by her bill ; and he stated 
that, when he gave the notice of repurchase, and now, he 
was entitled to half of a sixteenth share in the news- 
paper besides the half sixteenth share assigned to 
Murray^ and that he was entitled to another sixteenth 
share, in remainder, expectant upon the death or sooner 
contingent determination of the interest of a person to 
whom his (the Defendant's) father had bequeathed it for 
life, with remainder to the Defendant 

I 4 The 
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1839. The Defeudant stated, that he had, in the schedule 

to his answer, set forth a list of the several papers, 
writings, and documents which were in his possession, 
custody, or power relating to the matters mentioned in 
the bill, or any of them ; and save as he had in the 
schedule mentioned and set forth, he denied that he 
had in his possession, custody, or power any books, 
papers, or documents relating, either in the whole or in 
part, to the matters or allied matters mentioned in 
the bill, or any of them, although he believed that the 
treasurer of the newspaper, Mr. Delane^ had in his 
custody the several receipts which had been given for 
the dividends on the profits of the newspaper, and also 
some books of account in which he kept accounts of 
his receipts and payments in respect of the newspaper, 
the particulars whereof, however, the defendant did not 
know nor could set forth as to his information and be- 
lief, save as before'mentioned. 

He only documents specified in the schedule were the 
indenture of assignment from the Defendant to Murray^ 
and certain letters written to the Defendant's solicitor. 

Exceptions having been taken to this answer for 
insufficiency, the Defendant Walter^ afterwards, put in a 
further answer, by which he stated that he had caused 
application to be made to Mr. Delane^ the treasurer, 
by whoni the accounts of the newspaper were kept, for 
a list of all such receipts as had been given for the 
dividends upon the profits of the newspaper, and of 
the books of account in which Mr. Delane kept accounts 
of his receipts and payments in respect of the news- 
paper ; and that in answer to such application, he had 
been informed by ^r. Delane^ and he believed it to 
be tnie^ that Mr. Delane had now in his possession, 
as such treasurer, and in such manner, and for such 

purpose, 
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purpose, as in the Defendant's former answer was men- 18S9. 
tioned, the several books, receipts, and vouchers men- 
tioned in the schedule annexed to the present answer ; 
and the Defendant denied that the same or any or 
either of them were or was in the possession, custody^ 
or power of himself (the Defendant) or of the other 
Defendants to the bill or either of them, save so far 
as the possession of Mr. Delane might be the pos- 
session of the Defendants to the bill and the other share- 
holders of the newspaper, which the Defendant sub- 
mitted to the judgment of the Court. He said he 
believed that the PlaintiiF had never applied to Mr. 
Delane for an inspection of any of these books, receipts, 
or vouchers: that he believed that other account- 
books, receipts, and vouchers relating to the accounts of 
the newspaper of earlier dates than those which he had 
mentioned to be now in the possession of Mr. Delane had 
been, from time to time, kept ; but the Defendant could 
not set forth the particulars of any of them or what had 
become of any of them, save that he had been informed 
and believed that they had all been destroyed as useless. 

The schedule to the further answer enumerated cer- 
tain books, called "publishing books," commencing on 
the 1st iX January 182], and continued down to the 
present time ; a cash book, commencing on the 2d of 
January 18S7; three ledgers, the first commencing in 
January 1831; a journal of credits, commencing in 
June\SSl\ several bundles of weekly accounts; and the 
receipts for the dividends, from the month of December 
1839 to the 30th of June 1838, and one banker's book, 
commencing in April 1838. 

The answer of the Defendant Alsager stated that, to the 
best of his belief, the accounts of the receipts and pay- 
ment/ of the newspaper had been kept by the treasurer, 

as 
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1BS9. as the common agent of all the proprietors, authorised 
by them for that purpose; that he believed that the 
treasurer had now in his possession the severd receipts 
which had been given by the proprietors for the sums 
from time to time paid to them in respect of their 
several shares of the profits, and that^ he had also in 
his possession some books of account, in which he kept 
accounts of his receipts and payments in respect of the 
newspaper, the particulars of which the Defendant could 
not set forth. 

The answer of the Defendant Lawson contained a 
statement to the same effect as that which is above 
given from the answer of the Defendant Alsager. 

The Plaintiff moved, before the Vice-Chancellor, that 
the Defendant Walter might be ordered to produce and 
leave with his clerk in Court, for the usual purposes, 
the indenture of assignment, and the letters enumerated 
in the schedule to his first answer; and that all the 
Defendants might be ordered to produce and leave 
with their clerk in Court, in like manner, the several 
books, papers, and writings enumerated in the schedule 
to the further answer of the Defendant Walter^ and 
thereby stated to be in the possession of Mr. Delane ; 
or otherwise that the Plaintiff, her solicitors and agents, 
might be at liberty to inspect the same, at all seasonable 
times, at the office of The Times newspaper, on giving 
reasonable notice to the Defendants, at the office ; and 
that she might also be at liberty, at her own expense, 
to take copies and extracts from the said several in- 
denture, letters, books, papers, and writings, as she 
might be advised; and that the Defendants might be 
ordered to produce the indenture, letters, books, papers, 
and writings before the examiner, and at the hearing of 
the cause. 

The 



Murray 
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The Vice-Chancellor ordered the production of the 18S9. 
documents mentioned in the schedule to the first answer 
of the Defendant Walter^ but refused the rest of the 
motion, and ordered that the Plaintiff should pay the Walter, 
costs of the application. 

The Plaintiff now renewed, before the Lord Chan- 
cellor, that part of the motion which had been refused 
by the Vice-Chancellor ; and she, at the same time, moved 
that the Vice- Chancellor's order, so far as it directed 
that she should pay the costs of the motion before his 
Honor, should be discharged. 

Mr. Bichards and Mr. BomiUy^ in support of the 
motion, commented upon the statements and admissions 
made by the Defendant Walter in his answer and further 
answer, and cited JValburti v. Ingilby. {a) 

Mr. Knight Bruce and Mr. Bacon^ contri^ referred to 
Adams ▼. Fisher* (b) 

Mr. Bichardsy in reply, contended that the Plaintiff, 
as a partner, had a right to inspect all the partnership 
books and papers in the possession of the common 
agent of the partners, and urged the extreme diflSculty of 
bringing before the Court so numerous a body as the 
partners in this concern, amounting in number, as they 
did, to thirty-six, of whom eight were out of the juris- 
diction of the Court. He contended that if the books 
and documents in question were in Mr. Walter^s own 
possession, he could not refuse to produce them to the 
Plaintiff; and that the possession of the common agent 
of himself and his copartners, was equivalent to his own 

possession. 

77ie 
(n) 1 Mjflne 4* i^een^ 61., see pp. 78« 79. 
{i) 5 Mylne 4* Craig, 5S«. 
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18S9. The Lord Chancellor. 

In this case, the PlaintifT claimiDg to be a partner in 
a concern, namely, The Times newspaper, up to a certain 
time, files a bill against the three Defendants, alleging 
that they are partners in the concern, with others, whose 
names the PlaintiflPdoes not know. One of the Defendants, 
by an answer, and a second answer, says, that there are 
certain documents which are not in his own possession, 
but in the possession of the treasurer of the partner- 
ship, namely, the party answering and the two Defend* 
ants, who are partners, and several other partners whose 
names are mentioned in the answer. 

The motion is against the three Defendants, that they 
may be ordered to produce these documents. 

In the first place, the two other Defendants have not 
made any admission upon which any order at all could 
possibly be mad^. 

The one Defendant, upon whose answer alone any 
order at all could be made, states that the treasurer 
holds the documents on behalf of the Defendant himself, 
of his two co-Defendants, and of certain other persons 
whose names he mentions. 

The only order which could possibly be made would 
be an order against that Defendant who has made this 
admission; but to order him to produce these documents 
would be contrary to what I have always understood to 
be the practice of the Court. When documents are 
stated, in the answer, to be in the possession of A*^ B.^ 
and C, you cannot order that J. shall produce them ; 
and that for th^ best possible reason, namely, that he 
could not produce them. 

The 
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The Court would not pronounce the order for the 1839* 
production of the documents, unless the Defendant was 
in a situation to justify the Court in making such an 
order upon him. How can the Court be satisfied that 
the Defendant ought to produce the documents ? He is 
not the proprietor. They are not in his possession, but in 
the possession of an agent, not of himself only, but of 
other persons. 

It is perfectly true that, if documents are in the hands 
of an agent, the principle of the Court is, that the pos- 
session of the Defendant's agent is the possession of the 
Defendant against whom the order is made. But here 
the agent is the agent, not only for the Defendant 
against whom the order is prayed, but abo for other 
Defendants. The Defendant against whom the order 
is prayed has not the possession of the documents, either 
personally or through an agent. 

I have always understood the rule to be, that, under 
such circumstances, the Court would not make an order 
for the production. 

The case of fValbum v. Ingilby^ as reported, no doubt, 
seems to infringe upon that rule. All I can say is, I 
never considered that the practice was altered by that 
case. There must have been some peculiarity in that 
case which does not appear in the report ; for an order 
for the production of the documents appears to have 
been made by the Vice-Chancellor and affirmed by the 
then Lord Chancellor. 

I think that this appeal motion must be refused with 
costs. 



Mr. 
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1839. 




Mr. Richards asked the Lord Chancellor, whether he 
thought the Vice-Chancellor ought to have ordered the 
Plaintiff to have paid the costs of the motion before his 
Honor, since she was entitled to the production of some 
of the documents. 



The Lord Chancellor. 

Where the real substantial contest between the parties 
is one thing, and it is mixed up with another about 
which there is no real contest, I think it very fit that 
the party applying should pay the costs, if he fails as to 
that which is the subi^tantial matter of contest Upon 
the same principle, where a party presents an appeal, 
although he may succeed upon some small matter, be has 
to pay the costs. 



1840. 
Nov, 6. 

1841. 
Jan, so. 



BUCKERIDGE v. GLASSE. 



T) Y indentures of lease and release, dated the 20th 
■*-* and 21st of February 1822, being the settlement 
made on the marriage of Charles Elliott Buckeridge with 

Eliza 



Part of a sum 
of money 
which had 
been raised bj 
a husband 
upon the se- 
curity of pro- 
perty comprised in his marriage settlement, by means of a suppression of the settle- 
ment, was lent by him to the trustee, of the settlement upon his bond, the trustee 
beiuff ignorant of the means by which the money had been raised. After the 
death of the husband, the wife, who was entitled to a life interest in the settled 
property, with remainder to her children, took out administration to her husband, 
and filed a bill, in her own name and in the names of her children by herself as 
their next friend, against the trustee, who had in the meantime taken the benefit of 
the Insolvent Debtors' Act, praying that the sum due upon the bond (which the 
widow, as administratrix,* offered to deliver up) mi^ht be replaced, with interest, 
upon the trusts of the settlement. Held, that the widow and children bad a clear 
equity to follow the money in the hands of the trustee, and that they would have 
had the same equity if, instead of being a trustee, he had been a stranger; and 
tenAle, that such a claim would not have been barred by the trustee's discbarge 
under the Insolvent Debtors' Act, even if it had been proved (which it was not) 
that the bond debt had been included in his schedule. 
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Eliza Eyrej two undivided fifth parts of certain houses IBM. 
in the parish of &. GileSf in the county of Middlesex, 3^"^*^^""^^ 
together with an annuity of 100/. per annum, were v. 

vested in the Defendant and another person, since dead, uI'Assb. 
upon trust to pay one moiety of the income to the wife 
for life, for her separate use, and the other moiety to 
the husband for life ; and, upon the death of either, to 
pay the whole of the income to the survivor for life ; 
and, upon the death of the survivor, to convey and 
assign the trust property to such of the children of the 
marriage as the husband should appoint, and in default 
of appointment, to the children equally. 

In the year 1825, Buckeridge^ being embarrassed in 
his circumstances, went to reside abroad, and continued 
abroad until the year 1835, when he died intestate, 
leaving his widow and several children surviving him, 
and without having exercised the power of appointment. 
After his death, the bill in this cause was filed by Miza 
Bucteridge his widow, in her own name, and by the 
children of the marriage, who were all minors, by her as 
tbeir next friend, alleging that the trustees had neg- 
lected the trusts, and had permitted the husband to 
receive the whole of the rents of the two fifth parts of 
the houses comprised in the settlement and of the an- 
nuity, and that no part of such rents or annuity had 
ever been paid to her or applied for her benefit, and 
that Buckeridge had, in the month of December 1822, - 
•mortgaged the property for the sum of 700/. and in- 
terest, and that the mortgagee had taken possession. 
The bill then alleged that the mortgage was the re- 
sult of a scheme concerted between Buckeridge and the 
Defendant for the purpose of raising money for their 
mutual benefit, and charged that the 700/. had been 
procured by the instrumentality of Mr. Beavan, who 
was the solicitor of the Defendant; and that imme- 
• diately 



1 2a CASES IN CHANCERY. 

1840. diately upon its being received by Buckeridge^ 350/.^ 
^^^"^"^"^ part of it, had been lent by him to the Defendant upoa 

BUCKBRIDGB * ' -^ * 

V. the security of his bond. The bill stated that the Plain- 

Glasse. ^j£p^ ^h^ Buckeridge^ had taken out letters of adminis- 
tration to her husband's effects, and was in possession of 
the bond as his administratrix, and that she was willing 
to deliver it up, on being paid the SSO/., with interest ; 
and the bill prayed that the Defendant might be de- 
clared liable to repay the sum of 3502. and interest; and 
that he might be decreed to pay what, upon taking an 
account, should be found to be due from him in respect 
thereof; and that the same might be applied according 
to the trusts of the settlement, or otherwise, as the 
Court should direct ; and that the Defendant might be 
discharged from being a trustee of the settlement, and 
that some other person might be appointed in his place. 

The Defendant, by his answer, stated that he knew 
nothing either of the settlement or of the particulars of 
the property comprised in it, except that he remembered 
that, upon the occasion of his dining at the house of Mr* 
and Mrs. Btickeridge, shortly after the marriage, Bucke^ 
ridge produced an instrument which he represented to 
be his marriage settlement, and requested the Defendant 
to be a trustee of it, at the same time assuring him that 
he would never be called upon to act in the execution 
of the trusts : that, relying on that assurance, and under 
the influence of an appeal made by Buckeridge to their 
former friendship, he had signed the instrument; but 
that he had never read it, or been made acquainted 
with its contents. That statement was in part cor- 
roborated by the deed itself, which was proved as an 
exhibit on the part of the Plaintiffs, and which appeared 
to have been signed by the Defendant, without the 
attestation of any witness. 

• With 
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BUCKERIDOB 

V. 



With respect to the mortgage transaction, the De- 1840. 
fendant positively denied that it was concerted between 
him and BuckeridgCf or that he was privy to it, further 
or otherwise than that, in the month o{ December 1822, Glassb. 
being in want of money, and hearing that Buckeridge was 
about to raise some money upon mortgage (but of what 
property it never occurred to him to inquire), he had 
applied to him for a loan of S50/., and that Buckeridge 
having acceded to his request, that sum was advanced 
to him, by being paid, on his account, to Mr. Beavan 
his solicitor, to whom he was then indebted. The De- 
fendant, however, insisted that that sum was so advanced 
to him as a loan from Buckeridge personally, and that it 
was not otherwise connected with the mortgage than that 
he believed it was part of the loan which Buckeridge 
obtained upon that security, and that in order to 
enable him to comply with the Defendant's request, 
he raised a larger sum than he would otherwise have 
done. 

The answer further stated that Mr. Beavan had pro- 
cured the loan of the 700/. in pursuance of instructions 
from Buckeridge, and not as the solicitor of the De- 
fendant; and that the Defendant was not aware, at the 
time, that the premises proposed to be mortgaged for 
raising that sum were subject to the settlement This 
statement was confirmed by the evidence of Mr. Beavan, 
who was examined as a witness by the Defendant, and 
who said not only that he had procured the loan as 
solicitor for Buckeridge, but that, at the time at which 
the money was raised, he (Beavan) asked Buckeridge, 
in the Defendant's presence, whether the property 
about to be mortgaged was affected by any marriage 
settlement, add that Buckeridge then replied that it 
was not 

Vol. I.* K The 



Olassb. 
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1840« The Defendant then stated that he had no recol- 

J^^*^^"^"^ lection of the circumstances connected with the exe- 
V. ctttion of the mortgage ; but that he had caused a search 

to be made in the office for registering deeds in the 
county of Middlesex^ and that the result of such search 
was the discovery of a memorial of a deed, dated the 
2Sd of December 1822, purporting to be a mortgage of 
the premises in question, to which Buckeridge and the 
Plamtiff his wife were parties of the one part, and one 
Mary CouUhard was a party of the other part, and 
which appeared to have been duly executed by the 
Plaintiff Eliza Buckeridge as well as by her husband : 
and the Defendant insisted that it was evident from that 
circumstance, and also from the length of time during 
which, as he had been informed, the mortgagee had 
been in possession, that the mortgage mentioned in the 
bill had been executed, if at all, with her privity and 
ccmcurrenoe. * 

The Defendant admitted that the 350/. secured by 
the bond was still unpaid ; but he insisted that he was 
no longer liable for it, inasmuch as he had, in the 
year 18S1, been discharged under the provisions of 
the Act for the relief of Insolvent Debtors. The 
only evidence, however, that was adduced in support 
of this ground of defence was an office copy of the 
order of abjudication of the Insolvent Debtors' Court ia 
the insolvency of a person answering the Defendant's 
name and description, and a deposition of the witness 
who verified that copy, that the bond was comprised 
in the schedule of the debts of the insolvent therein 
named. 

Upon the hearing of the cause, before the Vice- 
Chancellor, on the ISth of Jtdy 1840, his Honpr made 
a decree, directing that so much of the bill as related to 

the 
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the repayment of the 850/. and interest should be dis- 184a 
missed with costs ; but ordering that the Defendant should -^^^^^^^ 
be discharged from being a trustee^ and referring it to v. 

the Master to i^point new trustees of the settlement 

The Plaintiffi having appealed from the first part of 
that decree, the appeal now came on to be heard. 

Mr. Wakefield and Mr. Banddl^ for the Plaintifi, in 
support of the appeal. 

The Vice-Chancellor dismissed the bill, except so 
fiir as it sought the appointment of new trustees; 
because he thought that there was a misjoinder of 
Plaintifis, and that Mrs. Buckeridge could not join with 
her children in complaining of a breach of trust in 
which she had concurred. But the answer to this objec- 
tion is twofold, viz., first, that Mrs. Buckeridg^s alleged 
concurrence in the breach of trust consisted in her as- 
signing a contingent interest, which, as a Jeme covert^ 
she was incapable of doing ; and, secondly, if her in- 
terest was only an interest which entitled her to call for 
the appointment of a new trustee, which was one of the 
objects of the suit, she, at all events, had an interest in 
that object, and her children had an interest to the 
whole extent of the suit, and it has never been held 
that every co-Plaintiff need be interested to an equal 
extent. The familiar case of a tenant for life and re- 
mainder-man joining as co-plaintiffs, is evidence that 
there is no rule which would prevent the adoption of 
such a frame of suit 

It will, perhaps, be objected that the Plaintiffs have 
not proved the Defendant's execution of the settle- 
ment ; but they have proved his signature as one of the 
executing parties, and that proof is sufficient evidence 
of his acceptance of the trusts. 

K 2. It 
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1840. It is stated that, since the breach of trust complained 

..^"^^^^"^ of, the Defendant has taken the benefit of the Insolvent 

BUCKBBIDGB 

V. Debtors' Act ; but it has not been proved by evidence 

Glasse. ^Jj^^ gy^jj jg ^YiQ ^^^ . jnuch less is it proved that the 

debt constituted by the breach of trust was included in 
the schedule, which, if he was discharged under that 
act, he must have filed. But, even if both these points 
had been proved, the proof of them would avail him 
nothing in answer to a demand such as that which' is 
now made against him ; for the act of parliament does 
not discharge the insolvent from an equitable debt, 
which this is. {a) Besides which, it may be said that, 
in fact, a debt resulting from a breach of trust does not 
distinctly exist until the decree of the Court declaring 
the trustee liable has been made ; and, in this instance, 
that decree has, of course, not yet been pronounced, 
and, consequently, the debt would not be a debt exist- 
ing at the time of the insolvent's discbarge, and therefore 
not one from which, even if a legal debt, he could be 
absolved. 

Mr. Girdlestone and Mr. Keene^ for the Defendant 

The bill is framed rather as an action on the bond 
than a suit in equity seeking relief on the ground of a 
breach of trust; for, if the claim were of the latter de- 
scription, it would be good to the extent of 700/., if 
at all. 

It may be admitted that it is not necessary, as against 
a trustee, to prove the execution of the trust deed, pro- 
vided you bring home to him knowledge and acceptance 
of the trusts ; but, in the present case, it is necessary for 

the 

(a) 7 G. 4. e. 57. ; sec if. 46. of the discharge under the In- 
50. 57, 5S, 61.; and see also as solvent Debtors* Act, JBx parte 
to the extent of the operation Sarrington, 2 Mont. ^ Ayr^ asS. 



The reporters are informed that the mortgage deed 
of December 1822, which has not been proved in the 
causey was afterwards handed to the Lord Chancellor. 



Olassb. 



CASES IN CHANCERY. ISS 

the Plaintiffs to prove that, at the time at which the 1841. 
transaction complained of took place, the Defendant ^^^^"^^^"^ 
knew of the trusts of the deed, and that he joined in the v. 

transaction, knowing that it was a fraud upon the set- 
tlement; but this the Plaintiffs have not done; for, 
although they have proved that his name, affixed to the 
deed, is in his handwriting, they have given no evidence 
to shew when his signature was adhibited, and it may, 
therefore, for any thing that appears to the contrary, 
have been put to the deed after the alleged breach of 
trust had been committed. 

Mrs. Buckeridge has, by acquiescence, precluded her- 
self from suing ; and her being joined as a Plaintiff 
with others who may not be so precluded is fatal to the 
suit; Billy. Cureton. (a) She not only joined in the 
mortgage at the time, in the year 1822, but she made 
no complaint till the month of December 18S6, when 
the present bill was filed. 

Mr. Waiefieldf in reply. 



The Lord Chancellor. 184i. 

Jan. SO. 
So much of the bill was dismissed with costs, by the 

decree of the 13th of Jidy last, as related to the repay- 
ment of the 350L and interest ; not, as I understand it, 
from any doubt upon the merits, but because the Vice- 
Cbancellor thought that the Plamtiff, Miza Buckeridge 

the 
(a) S Mylne i Keen^ 505. 

K 8 
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1841. the elder, had been so far a party to the breach of trust 

J^^'V^^ as to preclude her from the right to complain of it, and 

V. that the infants, being associated with her as €oplaintim, 

^^^^^^^' conld not have a decree, though entitled on the merits ; 

for there cannot, I think, be any doubt but that the 

S50^ is part of, and ought to be restored to, the trust 

fund, the &cts being shortly these : 

[His Lordship then stated the substance of the settle- 
ment of the 81st of February 1822, and proceeded as 
follows : — ] 

The name of the Defendant Glasse appears to this 
deed, which is proved to be in his handwriting; but 
there is no attestation of his having executed die deed, 
and he says in his answer that he never knew the con- 
tents of it. 

On the 2Sd of December 1822, notwithstanding this 
settlement, the husband took upon himself to convey 
these two-fiflhs of the houses to Mary Catdthardj by 
way of mortgage for 700Z., with .a power of sale, which 
mortgage deed recites his title as absolute owner of the 
property, and by which he covenants that he and his 
wife will levy a fine to perfect the mortgagee's title. 
But, assuming, as the deed does, that the husband was 
seised of the fee, such fine could only have been in- 
tended to bar the wife's title to dower. From passages 
read out of the Defendant Glasses answer, it was ad- 
mitted and proved that a Mr. Beavan was, at this time, 
solicitor both for the husband and Glasse; and that^ 
before the loan was negotiated, Glasse, having heard of 
the husband's intention to raise money, applied to him for 
a loan of 8502., to which the husband having assented^ 
the amount of the sum to be raised was increased ac- 
cordmgly. The sum of 350/., part of the money so 

borrowed. 
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borrowed^ was not, indeed, paid to the Defendant Glasse 1841. 

but, by his direction, retained by Mr. Beavan in dis- -o^^^"^^^ 

charge of a debt due to him from Glasse; and thereupon v. 

the Defendant executed a bond to the husband for the ^i^^ssb. 
SSOl 

It may be that this scandalous attempt to defeat the 
settlement was the act of the husband alone ; and it is 
probable that the mortgagee, having no notice of the 
settlement, obtained a good title; but, be that as it may, 
it is dear that the 700/L, so raised out of the settled 
property, was affected with all the trusts of it, and that 
the eesiuis qui trust are entitled to follow it; and the 
answer admits that 350/. of it was received by Glasse ; 
and that sum is either to be paid to the husband's estate^ 
upon the bond, or restored to the trusts. It cannot be 
pretended that he has a right to insist upon the title of 
the husband's estate to receive the money; and the bond 
is offered to be given up by the Plaintifis. If Glasse had 
been a stranger, and free from any imputation of having 
committed a breach of trust, their equity would attach 
upon the fund in his hands ; the husband or his estate 
could not, and in this case do not, resist it. It happens, 
however, that the 350/., part of the trust fund, has, frorii 
the beginning, been in the hands of the trustee, although 
he may not have been aware that it was trust property ; ^ 
but can he, when informed of it, repudiate the trust, and 
insist upon paying it to those as against whom the equity 
to have the money restored to the trust is complete, and 
who do not ask it from him ? This appears to me to be 
a very plain equity ; and if so, there is no foundation for 
the objection to the Plainti£^ as having been a party to 
the breach of trust ; but, if this were otherwise, how was 
she a party to the breach of trust? To preclude a party 
upon that ground, it must, at least, be shewn that she was 
cognizant of the breach of trust, of which there is in 
K 4 this 
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1841. this case, not only no proof, but not tbe least probability 
^^^^^"^ of the fact being so. Such of the authors of the mort- 

BUCKERIDGB 1,1 

V. gage as knew that the property was included in the 

GLAS8B. settlement, necessarily, for the purposes of the fraud, con- 
cealed that fact, and is it probable that they informed the 
wife ? The mortgage deed, to which her name is added 
by interlineation, suppresses the fact of the settlement, 
and represents the husband as seised in fee. It would 
be strange if this deed, which was the instrument of the 
fraud of which she was to be the victim, should pre- 
clude her from asserting rights which the deed anxiously 
conceals ; but, besides all this, she was a married woman, 
and her execution of the deed was wholly inoperative. 
It is true that she had a life interest for her separate use 
in one half of the income, and a life interest in remainder 
in the other half; the latter she could not dispose of, and 
she had no power whatever over the carpus of the trust 
property, of which the 350/. is part It appears to me, 
therefore, that all the facts are wanting which could 
preclude her from suing for the 3502., upon the ground 
of her having been a party to the breach of trust ; but, 
if there had been a case for that purpose, it could only 
have applied to part of the relief prayed ; and she and 
her children have, in fact, a decree for other part; and I 
am not prepared to hold that the principle that parties, 
though entitled to relief upon the merits, cannot obtain 
it in a suit in which they are associated with co-plainti£b 
who are not so entitled, ought to be so extended as to 
make it necessary that every Plainti£P should be inter- 
ested in, and entided to, every part of the relief. Such 
an extensbn would create great multiplicity of suits. 

I say nothing as to the case attempted to be made, 
on behalf of the Defendant, under the Insolvent Debtors* 
Act, 7 G. 4. c. 57.; there being no evidence bringing tbe 
necessary facts before me. If the error as to the evi- 
dence 
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dence had deprived the Defendant of a defence which, 
if proved, would have been available for him, it would 
have been to be regretted; but such, I apprehend, is not 
the case^ and that what in his answer he alleges to have 
taken place in the Insolvent Debtors' Court would not 
protect him against the claim of the Plaintiffs. 

My order must be to reverse the decree of the Vice- 
Chancellor, so far as it dismisses part of the bill with 
costs, and to make it part of the decree, that the Master 
do take an account of what is due for interest upon the 
S50/.; and that the Defendant pay that sum and in- 
terest; which will be to be paid to the new trustees to 
be appointed under the Vice-Chancellor's decree. The 
costs of the suit will be to be paid by the Defendant 
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A question was then raised at the bar, from what 
time the interest was to be computed ; and if from the 
month of December 1828, then whether, during the life- 
time of the husband, it was to be computed upon the 
whole of the sum of 850/. or only upon a moiety. 

Tlie Lord Chancellor inquired, whether it ap- 
peared that the wife's moiety of the interest had been 
paid to the husband during his lifetime, observing that 
if that were the case^ the Defendant could not be called 
upon to pay it again ^ for that, if a wife, having separate 
estate^ permitted her husband to receive it, she could 
never have it back, the husband maintaining her in the 
meantime ; but it bemg stated that it did not appear that 
any interest had been paid by the Defendant on the 850/L 
during the husband's lifetime, his Lordship said that, 
that being the case, the interest account ought to com- 
mence from the month of December 1828, but that inas- 
much 
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1841. much as the bill did not seek to attach the husband^s 

J""^*^^^"^^ moiety of the interest* for the purpose of makinir irood 

BUGKBBIDGB ^ ,f 

V, that part of the trust fund which he had appropriated, 

(tLAssE, ^^ account must, during the husband^s lifetime^ be 
limited to one moiety only of the interest 



Jim. 26. JEFFERYS w. JEFFERY& 

Feb. 1. 

A father hav- "D Y articles of agreement, dated the 25th of July 1 884, 

luntiunr settle- *"*^ m2A^ between John Jeffsrys of the one part, 

ment, con* and Baaden and Thorn of the other part, Johi Jefferys, 

freehold and after recitmg that he was desirous of making some 

covenanted certain and irrevocable provision for the support and 

to surrender . 

certain copy- maintenance of his daughters Martha, Charlotte, and 

to mTst^^n *^^ J^Sfin/Sy covenanted with Bffioden and Thorn, as 

trust for the trustees, forthwith to settle all his real estate to the 

daughtws, same uses, ends, intents, and purposes as were expressed 

afteiwds in his will, dated the 25th of May 1884. ; and, accord- 

of the same inglyi he executed certain indentures of lease and release 

widow whi)" ®^ *® ^^^^ *"^ ^^^^ ^^ September 1884, whereby, in 

after his death, consideration of the natural love and affection which he 

tcTwMne^of ^*^ ^^^ ^^s three daughters, and for divers other good 

the copyholds, causes and considerations, he conveyed certain freehold 

been^insU- hereditaments, subject to the incumbrances affecting the 

tutedbythe game, and covenanted to surrender certain copyhold 
daughters to , ,. « * , r«. « 

have the trusts hereditaments, to Bawden and Jliom, upon trust, out of 

m nTcMiied ^® ^^^ *"^ profits thereof to pay to him an annuity 
into effect, and of 80L for his life ; and after his death to sell the free- 
widow to sur- ^^^^ *^^ copyhold hereditaments, and out of the monies 

render the ari^nir 

copyholds to ® 

which she had been admitted, a decree was made for carrying into effect the trusts 
as far as they related to the freeholds, the Plaintiff's title to them bdng complete! 
but as to the copyholds, the bill was^dismissed with costs. 
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Jeppbrts 



arising therefrom to pay off certain incumbrances, and 1841. 
to stand possessed of the residue of such monies, upon 
certain tmsts, for the l)enefit of his three daughters. ^'"^'^' 

Jeffbrys. 

3y the will o{ Sarah JeffirySf who died in Jpril 1885, 
all her interest under the settlement became vested in 
her two sisters. John Jeffhys never surrendered the 
€x>pyholds, pursuant to the covenant la September 1886, 
he died, having, by a will, dated the 18th of August 
1836, given part of the before-mentioned freehold and 
copyhold estates to his wife Isabella^ who was, shortly 
after his death, admitted to part of the copyhold]estates. 

In My 1837 this bill was filed by Martha and Char- 
lotte Jefferys against Isabella Jefferys and Bawden and 
Tharrij praying that the trusts of the indenture of the 
17th September 1834 might be carried into execution; and 
that Isabella Jefferys might be decreed to surrender the 
copyholds, to which she had been admitted, to Bowden 
and Thortij as trustees of that indenture. 

By the will of Martha Jeffhys^ who died in April 
1838, all her interest under the settlement became 
vested in her sister Charlotte Jeffhys, the surviving 
Plaintiff; and Isabella Jefferys having, since the filing 
of the bill, married one Abraham Peacock, a bill of 
revivor and supplement was filed by the surviving 
Plaintiff. 

The cause now came on to be heard before the Zx)rd 
Chancellor. 

Mr. Stuart and Mr.Koe, for the Plaintiffs, contended 
that a voluntary settlement, although void against a 
subsequent purchaser, was ^ood as between the parties ; 

Pulvertqft 
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1841. Pidvertoft v. PvlverU^ (a) ; and that persons claiming 
under the will of the ^ttlor, could not be in a better 
situation than the settlor himself. They cited the case 
of Wlh y. Nimmo (6), in which the specific perform- 
ance of a contract founded on meritorious consideration 
merely was decreed ; and they argued that in the pre- 
sent case the transaction did not rest in Jlm^ as the 
setdement had been actually executed. They also cited 
Osgood V. Strode {c\ with reference to the benefit re« 
served to the settlor under the settlement 

Mr. Girdkstone and Mr. O. Jnderdon^ for the Defend- 
ants Peacock and his wife, insisted that it was a well- 
established principle that the Court would not interfere 
for the purpose of giving effect to a voluntary settle- 
ment ; and that there was nothing in the circumstances 
of the present case to take it out of the general rule. 
' They cited Pulveriqft v. Pidvertoft (d), Fortescue v. Bur- 
nett (e)y Hale v. Lamb (g), Ward v. Audland (A), and 
also HoUaaoay v. Headington (f ), in which they said the 
decision in Ellis v. Nimmo had been questioned : they 
also referred to an unreported case of Dillon v. Cop- 
pin {k)j lately decided by the Lord Chancellor^ which 
was understood to have, in effect, overruled ElUsv. 
Nimmo. 

Mr. Wrcof and Mr. S. Miller appeared for the other 
parties. 



Mr. Stuartf in reply. 



The 



(a) 18 Vei. 84. (g) S Edtn^ 393. 

<6) Llojfd 4* GoM, Sep. L (A) S Sim. 571. 

Sugd. 333. (j) lb. 584. 

(c) 3 P. Wms. 345. \k) 24thDecemberlB59. Tbit 

(d) 18 Vei. 84. case will be reported by Messrs. 
{e) 5 Mylne i Keen, 56. Mtflne and Crmg. 




CASES IN CHANCERY. 141 

The Lord Chancellor. 1841* 

The title of the Plaintiffii to the freehold is complete; 
and they may have a decree for carrying the settlement 
into effect so far as the freeholds are concerned. With 
respect to the copyholds^ I have no doubt that the Court 
will not execute a voluntary contract ; and my impres- 
sion is, that the principle of the Court to withhold its 
assistance from a volunteer applies equally, whether he 
seeks to have the benefit of a contract, a covenant, or a 
settlement. As, however, the decision in Ellis v. Nimmo 
is entitled to the highest consideration, I will not dispose 
of this case absolutely, without looking at a former 
case (a), in which I had occasion to refer to that decision. 
Unless I alter the opinion I have expressed, the bill 
most be dismissed with costs, so far as the copyholds 
are concerned. 



On this day his Lordship said he had looked at the Feb. i. 
case alluded to, and that he saw no reason for altering 
the opinion he had before expressed. 

(a) DiBon y. Coppm^ mentioned ng^ri^ 
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March 17. 



SembU: The 
expenses of 
proceedings 
under the 
11 G.4. & 
1 W. 4. c. 60. 
«. 5., for the 
purpose of 
obtaining a 
reconveyance 
of a mortgaged 
estate from a 
mortgagee of 
unsound mind, 
but not found 
such hy in- 
quisition, are 
to be borne 
by the mort- 
gagor. 

After an 
order, made 
on petition, 
has bten 
drawn up, in 
conformity 
with the 
prayer of the 
petition, 
the Court will 
not allow the 
petition and 
the order to 
be amended, 
but a new pe- 
tition must be 
presented, 
praying that 
the order may 
be varied. 



In the Matter of MARROW, 

AND 

In the Matter of the Act 1 1 G. 4. and 1 W. 4. c. 60. 

'TMTILLIAM THOMPSON mortgaged an estate to 
^ ^ Ann Marrano in fee, for securing 60QL and in- 
terest The mortgage became absolute in the year 1838. 
In the year 1840, Thompson having . become bankrupt, 
his assignees gave notice to the solicitor of Ann Marram 
that the mortgage would be paid off, and they entered 
into a contract with a purchaser for the sale of the estate 
to him. When, however, the time for completing the 
purchase arrived, the purchaser objected to taking a 
conveyance from Ann Marrawj on the ground that she 
was then an inmate of a lunatic asylum. No commis- 
sion of lunacy having issued, and her friends having 
declined to take one out, the assignees presented a peti- 
tion, under the fiflh section of the above mentioned Act 
of Parliament, upon which the usual order of reference 
was made. 

The Master having, by his report, certified, amongst 
other things, that the sum of 6651. was due for 
principal and interest upon the mortgage, and that 
he had approved of WiUiam Tristram Keightley as a 
proper person to receive that sum, and to reconvey 
the estate in the place of Ann Marram^ the assignees 
presented another petition to confirm the report ; and, 
upon that petition, the Lord Chancellor made an 
order, ex parte^ by which, after confirming the Master's 
report, he directed that the petitioners should be at 
liberty to deduct from the sum of 6651^ certified by 
the Master to be due for principal and interest on 

the 
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the mortgage, the amount of the costs and expenses 1841. 
thereinafter directed to be taxed; and that, on payment jn^^^^Matter 
of the mortgage money and interest, together with any of Marrow. 
further interest which might accrue thereon, William 
Trisiram Keightley should, in the place of Ann Marram^ 
being of unsound mind, reconvey the estate to the as- 
signees, freed and discharged from the mortgage ; and 
His Lordship referred it back to the Master to tax the 
reasonable and proper costs and expenses of the pe- 
titioners incurred in and about the order of reference, 
and the proceedings consequent thereon, and in or 
about that application, and incident thereto and con- 
sequent thereon, except the costs of the reconveyance, 
which were to be paid by the petitioners. 

An application was now made to the Lord Chancellor, 
on behalf of WiUiam Tristram Keightla/, that the last- 
mentioned order might be varied, by directing that the 
costs therein ordered to be deducted from the money 
due on the mortgage should be paid by the assignees, 
and that the whole of what the Master had reported to 
be due upon the mortgage should be paid to Keigktlei/9 
for the benefit of the lunatic. 

An understanding, with respect to costs, had in fact 
existed between the solicitors of the respective parties, 
bat had been overlooked when the order was ob- 
tained. 

Mr. Mylne^ in support of the application. 

The costs in question, having been occasioned by the 
lunacy of the mortgagee, fall within the general rule 
applicable to the costs of redemption, viz., that all the 
expenses incident to a reconveyance of the mortgaged 
estate, whether arising from the act of God or (with 

certain 
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1841. certain exceptions) even from the act of the mortgagee 
I ^^h^^^ himself, subsequently to the mortgage becoming abso- 
of Marrow, lute, are to be borne by the mortgagor. 

It has been supposed, however, that Ex parte 
Richards (a) has introduced a different rule, with re- 
spect to costs in cases of this description ; but that was 
an application under the 4 G. 2. c. 10., where a commis- 
sion having 'actually issued, the enquiry was only whether 
the party was a mortgagee within the meaning of the 
act ; the expence of which was so trifling, that it was 
probably not thought worth contesting. Under the 
recent act of 1 fFl 4. c. 60. the reference is much 
more extensive, and all its provisions being introduced 
for the benefit of the mortgagor, it is reasonable that 
he should bear the expences incident to them. 

The next case after Ex parte Richards is that of 
Ex parte Pearse{b), which was the case of a lunatic 
trustee in whom real estate had been vested to secure 
an annuity. The assignees of the grantor of the annuity, 
who had become bankrupt, having given notice of their 
intention to redeem the annuity, a petition for the re- 
ference under the 4 G. 2. c. 10. was presented by the 
assignees and the grantee jointly; and the question 
appears to have been exclusively as to the costs of the 
committee, which the Court ordered to be paid by the 
assignees and the grantee in equal moieties; at the same 
time, however, declaring the general rule to be, that 
the costs of thecommittee of a lunatic trustee conveying 
under the statute should be paid by the cestui qui trust. 
So that the Court, in that case, seems to have considered 
the lunatic as trustee partly for the grantor and partly 
for the grantee of the annuity; for the apportionment 

o\ 

(a) iJ.iW. 364. {b) Turn, ^ Run. S2S. 
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of the costs between them could not have been on the 1841. 
ground that they had joined in the petition, for Ex parte j?^v7^ 
Richards shews that, as regards costs, it is immaterial of Marrow. 
by whom the petition is presented. But a mortgagee to 
whom money has been paid or o£Pered to be paid, is, from 
that time, a trustee of the land for the mortgagor, and 
not, in any sense, for himself; and, consequently, there 
ought to be no distinction as to costs between the case 
of a trustee who is called upon by his cestui qui trust to 
convey, and that of a mortgagee whom it is sought to 
redeem. If, in the one case, the expense of putting 
the party in a capacity to convey is to be borne by the 
cestui qui trust, in the other it ought to be borne by 
the mortgagor. But it has always been held that the 
costs of an infant trustee, who is ordered to convey 
under the stat. 7 Ann, c. 19. are to be borne by the 
cestui qui trust ; Ex parte Cant, {a) And the same rule 
has been applied to the costs of a lunatic trustee, under 
the Stat 4 G. 2. c. 10. ; Re Tuffiiell, cited in Ex parte 
Richards {b) ; and, on the same principle, in Ex parte 
Tutin (c), Lord Eldon held that the costs of a commis- 
sion of lunacy proposed to be taken out by the cestui 
qui trust against a lunatic trustee, preparatory to obtain- 
ing an order for him to convey under the 4 G. 2. c. 10., 
were to be borne by the cestui qui trust, which case was 
strictly analogous to an application for the reference 
under the 1 JV. 4. c. 60. 

Independently, therefore, of contract, there appears to 
be no reason why the costs and expenses of putting 
a lunatic mortgagee in a capacity to reconvey, should 
not, according to the general rule before adverted to^ 
be borne by the mortgagor. 

In 

(«) 10 Ves. 554. (c) ZV.S^B. 149 

(5) IJ.^ fr.264. 

Vol. L L 



U6 CASES IN CHANCERY. 

1841. In the present case, however, there was a distinct 

l^^P^^ter ^"^^^'standing between the assignees and the solicitor 
of Marrow, of the lunatic, that in consideration of the friends of the 
lunatic lending their assistance in prosecuting tlie en- 
quiries directed by the reference, the whole of these ex- 
penses should be defrayed by the assignees. 

Mr. Spence, who appeared for the assignees, having 
admitted that there was such an understanding. 

The Lord Chancellor said, that if that was the case, 
the general question did not arise: and it was, therefore, 
not necessary for him then to decide it His Lordship, 
however, observed, that he had great^ difficulty in un- 
derstanding the case of Ex parte Richards^ which, when 
compared with the other cases which had been cited, 
would seem to make a difierence between the case where 
the lunatic was a bare trustee, and one in which he was a 
mortgagee : and that being unable to see any solid ground 
for such a distinction, he should hesitate to follow the 
authority of that case whenever an opportunity for re- 
considering the point should occur. His Lordship also 
intimated, that the order of the 25th November ought 
not to have been made exparte^ as the interests of the 
lunatic were materially affected by it 



Mr. Mylne then asked for leave to amend the order, 
and the petition on which it had been obtained, in the 
manner that he had suggested ; but 

The Lord Chancellor said, that as the order had 
been drawn up, it would be necessary to present a new 
petition, praying for a variation of the order ; and his 
Lordship directed that the costs of that application, and 
of such new petition, as well as the costs of the other 
proceedings, should be paid by the assignees. 



CASES IN CHANCERY. 147 

1941. 



In the Matter of MICHAEL WALKER. jiine s. 

AND 

In the Matter of the Act 11 0. 4. and 1 W.4. c 60. 

A TERM of 1000 years was vested in ACc^/ fFaUr<r The summary 

•^^ and another person, by way of mortgage, for se- JV"*^*^^^'^ 

curing the repayment to them of 300/. and interest Lord Chan- 

Subsequently to the date of the mortgage, Michad ^^q^^^^^ 

Walker was afflicted with paralysis, by which his faculties i W. 4. c. 60. 

were so much impaired,, that when the mortgagor be- conTeyanceor 

came desirous of paying off the debt, it was apprehended transfer of 

that Michael Walker was incompetent, by reason of un- rested m per- 

soundness of mmd, to concur in re-assiiminff the term f®°' ** ^^ 
' . . teesor moru 

and giving a discharge for the money. A petition was, gagees who 

in consequence, presented by the mortgagor under the ^^ noTfound 

5th section of the above-mentioned Act of Parliament, such by inqui* 

upon which the usual order of reference was made. The ^q^ fl^\y ^^ 

enquiry, before the Master, as to Michael Walker^s casam which 

alleged unsoundness of mind, was contested by his family hinacv is con- 

and friends, and a great deal of conflicting evidence ^^^ 

was adduced upon that point; the result of which was, 

that the Master found, by his report, that Michael 

Walker was not a lunatic or a person of unsound mind, 

and therefore he did not proceed to make the other 

enquiries directed by the order. 

It appeared, from several affidavits referred to by the 
Master's report, that the mortgagor, his solicitor, and 
medical adviser, had been refused access to Walker^ 
and were consequently unable to give any evidence of 
his state of mind from their personal observation : but 
two medical witnesses who were produced and examined 
viv& voce before the Master on the part of Walker, ad- 

L 2 mitted. 
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1841. mittedy upon their cross examination, that his mind was 
-^P*^*^ greatly impaired, that he had almost lost the power of 
of Walker, speech, and that he was unable to write or to transact 
general business. One of those witnesses, however, 
stated that he thought Walker would be able to under- 
stand a mortgage deed, if it were laid before him and 
explained to him; and upon the same witness being 
asked by the Master whether Walker was in such a 
state of mind as to justify his property being taken from 
him, or his person being put under restraint, he an- 
swered, that he did not think that he was. 

After the Master had made his report to the effect 
above mentioned, a petition was presented, in the name 
of Michael Walker^ praying that the report might be 
confirmed, and that the mortgagor might be ordered to 
pay the costs of the petitioner occasioned by the order 
of reference, and also his costs of that application. 

A cross petition was also presented by the mortgagor, 
praying that the report might not be confirmed, but 
that it might be declared that Michael Walker was a 
person of unsound mind and incapable by reason thereof 
of managing his affairs within the true intent and 
meaning of the statute ; or that such directions as the 
Court should think fit might be given, for the purpose 
of ascertaining whether he was such lunatic or person 
of unsound mind, and that it might be referred back to 
the Master to review his Report, and to make the further 
inquiries directed by the order of reference. 

The petition and cross petition now. came on to be 
heard together. 

Mr. Wigram and Mr. Wray, in support of the cross 
petition, submitted that the evidence akeady adduced 

before 
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before the Master was sufficient to shew that the party 1841. 

was a fit subject for a commission of lunacy, Bidsewav ^"^V^^ 

n • /\ J .1 . • .T . ^. In the Matter 

V. iJaJ'Win (a) J and consequently to justify an exercise of of Walker. 

the summary jurisdiction given by the statute ; but that 
if his Lordship was not satisfied upon that point, they 
had no doubt of being able to produce still more con- 
clusive evidence, provided they were allowed access to 
the party; and they suggested that his Lordship should 
intimate his intention of declaring him to be of un- 
sound mind, unless such access should be afforded ; for 
that otherwise it would always be in the power of the 
relations of a person so circumstanced, to render the 
provisions of this enactment inoperative, by shutting the 
parties out from the means of proving the fact upon 
which the summary jurisdiction was founded. 

[Lord Chancellor* I have no power in this pro- 
ceeding to give you an opportunity of seeing the party, 
though I could do it in lunacy.] 

Mr. Richards and Mr. Simons appeared for Michael 
Walker; but 

The Lord Chancellor, without hearing them, said : 

It never could have been intended that this act should * 
be applied in a contested case. It would be giving me a 
very extensive jurisdiction : for, where there is a con- 
troversy as to the fact of lunacy, the law only pro- 
nounces a party lunatic after an investigation of the 
matter by a jury : whereas I am now asked to interfere 
with the property of this person, by a summary process, 
upon no better evidence than that of conflicting affi- 
davits. In such a case as this the proper course would 
have been to file a bill. What I might have done if the 

party 
(a) 8 Vet. 65. 
L 3 
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1841. party had been a mere bare trustee, and if his unsoundness 

^^v^*^ of mind had been established beyond the possibility of 
la the Matter ,,,.,. * j j u r 

of Walkeb. doubt, it IS unnecessary now to decide; because, so tar 

from its being clear that this person is incompetent to 
deal with hb property, it seems to me that the evidence, 
so far as it goes, rather negatives that proposition. My 
present impression, however, is, that even if the fact of 
unsoundness of mind were much more clearly made out 
than it is here, it would not be a proper exercise of 
my discretion, in applying the powers of this Act of 
Parliament, to treat a person as incompetent to manage 
his afi&irs, so long as he himself, or his family for him, 
insist that he is competent; because I am of opinion, 
that the act was only intended to enable parties entitled 
to the benefit of a legal estate to obtain it from a person 
in whom it is vested, and who is admitted to be incom- 
petent to convey it, and not to involve his family in a 
controversy, in which they have no sort of interest, as to 
whether he is a lunatic or not, merely for the accommo- 
dation of third persons. The Master's Report must 
therefore be confirmed. 



The order was, that the Master's report be confirmed, 
and that the petition of the mortgagor be dismissed with 
costs ; and that the costs of Michael Walker^ of and 
occasioned by the order of reference, and of the pro- 
ceedings before the Master consequent thereon, and the 
report incident thereto, and of this application, and the 
petition of the mortgagor and consequent thereon, be 
paid by the mortgagor to the solicitor for Michael 
Walker ; such costs to be taxed by the Master in case 
the parties^should difier about the same. 
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1841. 

STRICKLAND v. STRICKLAND. March si. 

rriHE replication in this cause was filed on the 27th The Plaintiff 
-*- of January 1841 : after which no further step was "btoin'an or- 
iaken by the Plaintiff until the 20th of February^ when <ler for a com. 
he served a subpcena to rejoin, and obtained an ea parte examine wit- 
order for a commission to examine witnesses, which newes, until 

after the ex- 

order, however, was not served until the 23d of Feb- piration of 

ruary. At the next seal, the Defendant moved, before frj^^^^^^e 
the Master of the Rolls, to dismiss the bill, for want of of filing the 
prosecution. The motion having been refused by the ^ifen^he^ob- 
Master of the Rolls, without costs, was now renewed, tained an or- 
by way of appeal, before the Lord Chancellor ; but the purpose, ex 

Plaintiff had, since the notice of the appeal motion was f^^^i Held, ; 

^'^ that the de- 
given, obtained from the Master of the Rolls a special fendant's pro- 
order, discharging the order of the 20th of February^ wm*^^ 

and giving him liberty to sue out a commission for the moye to dis- 

. * r •..— niiss the bill 

exammation of witnesses. f^r ^^^^ ^f 

prosecution^ 
Mr. WaJcefield^ Mr. Wigram^ and Mr. Shadwell, in sup- to discharge 

port of the motion. ^^ order tor 

■^ a commission. 

Hie Plaintiff, by^obtaining an order for a commission, 
has shewn that he requires a commission, and conse- 
quently that the case is within the 17th Order: and as 
he has made default in one of the requisitions of that 
Order, by not obtaining and serving the order for a 
commission within three weeks from the time of filing 
the replication, the Defendant is entided to have the 
bill dismissed, unless the Court shall think fit to make a 
special order to the contrary ; but it has been decided 
that the Court will not make such special order unless 
either the Plaintiff can shew some special ground for in- 
L 4 diligence, 
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184l« dulgence, WhaUey v. Pepper (a), or the Defendant shall 

^■^■V^^ appear to have been dilatory in his application to take 

9. advantage of the default. Femes v. Hutchinson (&), 

Stbickland. jYalmsley Y.Fraude{c), White v. Smith {d), neither of 

which circumstances occurs in the present case. 

If the present motion shall be refused, the 17th Order 
will become, practically, a dead letter ; because, until the 
Plaintiff applies for a commission, the Defendant has 
no means of knowing that he requires one, or, conse- 
quently, that the case is within that Order {e): and, there- 
fore, if the plaintiff's obtaining and serving an order for 
a commission after the expiration of the three weeks, 
shall be held to preclude the Defendant from after- 
wards moving to dismiss the bill on the ground of the 
Plaintiff's default in not obtauimg and serving the order 
within the prescribed time, it will be impossible for the 
Defendant to take advantage of that default at all. 

Mr. BetheU appeared for the Plaintiff; but 

The Lord Chancellor (without hearing him) said : 

The case of White v. Smithy so far from lending any 
support to this motion, assumes a doctrine in direct op- 
position to it. The complaint there was, that the Plain- 
tiff, who had obtained an order for a commission after 
the expiration of the three weeks, was not prosecuting it 
in the manner required by the 17th Order: it being 
assumed that a party so obtaining a commission was 
bound to deal with it as subject to that Order. Whereas, 
the argument here is, that the Plaintiff is not entitled 
to prosecute his commission at all, and, what is more, 
that not having obtained the order for it until after the 

expiration 
{a) 8 Sim, S05. (<0 1 Keen^ 581. 

\h) iRuit.i Myl.22. f [e) See Snath v. ORver^ 5 

(c) 1 Run, 4* Mi^. 334. Mylne^ Crmg^ 165. 
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expiration of the three weeks, he has made himself 1841. 
liable to have his bill dismissed. Where is it said ^^'^''^^^ 
that if a party does not obtam an order for a com- v. 

mission within three weeks after filing the replication, SjBicKtAND. 
the bill shall be dismissed ? When the Plaintiff had 
allowed the three weeks to elapse, without serving the 
Defendant with a subpoena to rejoin, and afterwards 
obtained an order for a commission, the Defendant had 
a right to discharge it : but instead of taking any steps 
for that purpose, he acquiesces in the irregularity, and 
now even insists on that order as a ground for the 
present motion. It is impossible, however, in the same 
proceeding, to insist on an order, for one purpose, and 
to treat it as a nullity for another. If the Defendant 
thought fit, as he has done, .to submit to that order, 
all that the Plaintiff was bound to do was to deal with 
it in the same manner as if it had been obtained within 
the three weeks. If, on the other hand, the Defendant 
chose to dispute the order, he ought to have moved, in 
the regular way, to discharge it, and thenceforward the 
case would have stood upon the old practice, as not 
falling within the 17th Order. But in neither alter- 
native could the Defendant have been in a situation to 
make this motion. 

Whether what has been done, since notice of this 
motion was given^ has been rightly done, and whether 
the plaintiff was entitled to the benefit of the new order 
for a commission, which he is said to have obtained, 
are questions not now before me. I only decide, that 
an order for a commission having been obtained after 
the expiration of the three weeks, and not having been 
discharged, the Defendant is not in a situation to move 
to dismiss the bill. 

Motion refused with costs. 



1840. 
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1840. 
Dee. 2, 9. 

Where there 
are crott de- 
mands be* 
tweentwo 
parties of fuch 
a nature that, 
if both were 
recoverable at 
law, they 
would be the 
subject of 1^ 
9etrO%theD, 
if either of the 
demands is 
matter of 
equitable 
jurisdiction, 
the set-off 
will be en- 
forced in 
equity. 



CLARE and Others «. CORT. 

-DY iDdentores of lease and release, dated the 18th 
and 19th oi August 1837, and made between Samud 
Groocock of the one part, and several persons who then 
constitated the banking firm of Mansfield and Co. of 
the other part, certain real estates were conveyed to 
trustees, upon trust to sell, and to apply the proceeds, 
after discharging several prior incumbrances, in pay- 
ment of what was then due or might thereafter become 
due from Groocock upon his banking account, to the 
persons who, for the time being, should constitute the 
firm of Mansfield and Co., or carry on the business of 
that firm. In the month of July 1839, the persons 
then representing the firm having agreed to make over 
the business to the Plainti£&, executed an indenture^ 
by which they assigned to them all the joint property 
and efiects of the firm, including a considerable balance 
then due from Groocock upon his banking account, to- 
gether with the benefit of the indentures of the 18th 
and 19th oi August 1837, for securing such balance. 

By virtue of that assignment, the Plaintifls entered 
upon the business, as successors of the firm of Mansfield 
and Co., but no transaction took place between them and 
Groocock subsequently to the assignment, in continu- 
ation of his banking account, nor did it appear that 
Groocock ever recognized the P]aintifi*s as his creditors, 
or that he received any actual notice of the assignment: 
but, between the months of August and December 1839, 
he was employed by the Plaintiffi, as a builder, in 
making various repairs and alterations in their banking 

house 
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housci in respect of which they became indebted to him 1840. 

in a considerable sum of money. ^"^T^^^"^^ 

^ Clark ; 

On the 17th of December 18S9, Groocock became . ^®"' 
bankrupt, and the Defendant Cort and three others of 
the Defendants having been chosen assignees of his 
estate and effects, they brought an action, in that cha- 
racter, against the Plaintifis, for the amount due from the 
latter to Groocock as above mentioned; whereupon the 
bill in this cause was filed against the assignees and the 
surviving partner of the firm o{ Mansfield and Co., alleg- 
ing, that since the bankruptcy of Groocock^ the Plaintiffs 
had caused all the premises comprised in the indenture 
of the 19th of August 18S7 to be sold, and had received 
the proceeds of the sale ; but that the accounts between 
Groocock or his assignees and the several persons having 
mortgages or charges upon the premises prior to the 
mdenture of the 19th of August 1837 were in an un- 
settled state, and that the Plaintifis were unable to 
ascertain how much was due to such several persons 
upon their respective securities, or what would be the 
amount of the surplus of the monies arising from the 
sale of the mortgaged premises, applicable to the dis- 
charge of the balance due from Groocock. The bill, how- 
ever, alleged, and it was admitted by the answer of the 
Defendants, the assignees, that after duly applying the 
proceeds of the mortgaged premises, there would remain 
due to the Plaintiffs from Groocock or his estate, in re- 
spect of the balance of his banking account, a sum 
exceeding the amount for which the action was brought 
The Defendants, however, said that they knew not what 
was the precise amount due firom GroococX^a estate to 
the Flaintii& on the banking account. 

The bill prayed that it might be declared that the 
amount so due from the Plaintiffi to the estate of Groo^ 

cock 
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184*0. cock^ together with the costs of the action, ought to be 
set ofi^ pro tanto^ against the amount due from Groocock 
or his estate on the balance of his banking account; 
and it also prayed that an account might be taken of 
what was due from Groocock to the Plaintiffs in respect 
of such balance, and that the Defendants, the assignees, 
might be restrained from all further proceedings in 
the action ; but it did not pray payment or satisfac- 
tion of what should be found due upon taking the ac- 
count. 

The Plaintiffs having obtained the common injunction, 
the Defendants, the assignees, put in their answer^ and 
moved, before the Vice-Chancellor, to dissolve the in- 
junction: and his Honor granted the motion. The 
Plaintiffs now moved, by way of appeal, before the Lord 
Chancellor, to discharge the Vice-Chancellor's order, 
and to revive the injunction. 

Mr. Knight Bruccj Mr. Wigraniy and Mr. James 
Parker J in support of the appeal motion. 

The Vice-Chancellor dissolved the injunction on the 
ground that the Plainti£&* demand was founded, not upon 
an equitable debt, but upon an assignment of a legal 
debt. But we submit that there is no foundation for 
such a distinction, and that in order to establish a right 
of equitable set-off, it is suiBcieut to shew, as is done 
here, that there are cross demands between the parties, 
which, but for their equitable nature, might be set-off at 
law; Whyte\.aBrien{a), Wake v. Tinkler {b), Tucker 
V. Tucker, (c) 



Mr. 



(a) \S.iS. 551. (c) 4 Bam. 4* AdoL 745. 

{b) 16 E<ut^36. 



Mr. 
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Mr. Siuart md Mr. W.T.S. Daniel, contrh. , 1840. 

The Vice-Chancellor's order may be supported upon 
various grounds. First, there is no equity in the bill, 
independent of the claim of set-off; for the assignee of 
a legal debt cannot sue for it in this Court, unless the 
assignor refuse to allow the action to be brought in his 
name ; Hammond v. Messenger (a) ; and no such impe- 
diment is alleged to exist in this case; so that this is an 
attempt to obtain the benefit of a set-off in equity, upon 
the sole ground that it cannot be obtained at law; a 
ground clearly insufficient; Ex parte Flint, (fi) 

Secondly, the debts in question are due to and from the 
Plaintiffs in different rights ; their demand against the 
bankrupt being claimed by them in their character of 
assignees from the original creditor ; and for that reason, 
if for no other, these demands cannot be set off against 
each other ; Bishop v. Church {c\ Medlicot v. Bowes {d). 
Gale V. LuitreU. (e) In addition to which, mutual 
debts, to be the subject of set-ofi^ whether at law or in 
equity, must be such as imply, at least, mutuality of con- 
tract, and therefore the want of notice of the assignment 
to the bankrupt before the bankruptcy is no less fatal 
to the right of set-off in equity than it would be at 
law ; Ex parte South, {g) If, however, the Plaintiffs 
are really entitled to the benefit of set-off, they might 
have obtained it in the bankruptcy, which is the ap- 
propriate jurisdiction in such cases, and in which the 
whole of the relief, which is sought by this bill, might 
have been administered as effectually and more ex- 
peditiously than it can be in this Court. 



(a) 9 Sim. 397. (J) 1 Vci. sen. 207. 

\h) 1 Swansi. 50. lec p. 33. (e) 1 F. <}• J: ISO. 

(c) 3 Atk. 691. (g) 3 Swansi. 393. 
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1 840. Mr. Knight Bruce, in reply. 

The cases referred to, in which a set-off has been 
refused on the ground of the demands being due in 
different rights, were all cases in which the effect of 
allowing a set-off would have been to pay one person's 
debt with the money of another, and therefore those 
cases have no application to the present And as to 
the objection that mutual debts are not the subjects of 
set-off, unless they imply mutuality of contract; the 
answer is, that the right of set-off exists, not by con- 
tract, but by operation of law, arising out of the relation 
of debtor and creditor subsisting on both sides; and, ac- 
cordingly, it has been held (a), that when a person having 
a legal demand against another, gives his promissory 
note to a third party, which, by negotiation comes to the 
hands of the debtor, the one debt is subject to be set off 
against the other ; and yet, so far as regards mutuality 
of contract, there is no difference between such a case as 
that and the present. 

With respect to the jurisdiction, the Plaintiflfe may 
have had very good reasons for not wishing to proceed 
under the bankruptcy. They may have had liens, the 
benefit of which they would have lost by so doing. 
Assuming, however, that the jurisdiction in bankruptcy 
would have answered their purpose equally well, that 
would form no objection to this bill, because this Court 
has an inherent jurisdiction in cases of set-off, indepen- 
dent of the statutes. Ex parte Stephens. (5) And the 
books abound with instances in which the Court has 
applied that jurisdiction to cases falling within the prin- 
ciple of the statutes, but in which courts of law, from 

their 

(a) See Jffankey v. Smithy 3 {b) II Vet. 34., see p. S7. 
. Term Rep, 507 note. 
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their peculiar doctrines and rules of procedure, are un- 1840. 
able to administer such relief. B^all v. E(nDles{a)f 

JBaniing v. Barnard. (5) ^*'r ' 

COBT. 



CI.ABJC 



Tike Lord Chancellor. Dec. 3. 

The deed of 1837 provided for the past and future 
transactions and dealings of Groocock and Mansfield and 
Company ; and it provided that it should enure, as a 
security, to whomsoever should carry on the busmess of 
Mansfield and Company, for the payment of all monies 
due in respect of such transactions. The Flainti£fs are 
now the persons filling that situation; they are therefore 
not merely assignees of a legal debt without the privity of 
the debtor, but they are assignees of the debt for whom 
the debtor contracted that the security should enure. 

The property has been sold, and the amount of debt, 
the result of the transactions and dealings, is admitted 
to be unascertained. The Plaintifis therefore are, as 
assignees of this debt, and by contract, entitled to what 
is so due, and to the application of the proceeds of the 
property in part payment 

The case, then, is not that of a mere assignee of a legal 
debt coming into equity to have the benefit of a set-off, 
which he could not have at law. It is, therefore, not ne- 
cesstLTj to decide what the Court would do in such a 
case, though the decision in Williams v. Davies {c) goes 
much further than such a case would require. 

If the security had been more than sui&cient to pay 
the debt, no question could have been made, but that the 

Plaintiffii 

(a) 1 Vet. sen. 374. v. Kt/ntder, 5 Vet, 108. j Bradley 

(6) sMadtL 33. ; and weJamet v. Millar, 1 Rose, S77. 

(c) S Simoni,46l. 
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1840. Plaintiffs would haye had a right to come to this Court 
to have the amount ascertained, and to have the debt 
liquidated by the application of the property charged. 
The jurisdiction cannot be affected by the amount of 
the security. 

As equity recognizes the assignee of a debt as the 
creditor, and as these demands, if botli were reco- 
verable at law, would be the subject of set-off; so, if 
equity has jurisdiction of the subject-matter, it will en- 
force the set-off. 

The Plaintiffs had a demand against Groocock before 
he became bankrupt, in respect of which they are en- 
titled to sue in this Court; they, therefore, in this Courts 
are entitled to set off the legal debt which they owe 
to Grroocock; and such was the case of O Connor v. 
Spaight, (a) The relative position of the parties was 
established before the bankruptcy ; that event, therefore, 
does not affect the question ; and, for the reasons I have 
given, I am of opinion that the Plaintiffs are entitled to 
the benefit of the set-off in equity to which, if they had 
been the original creditors, instead of the assignees of 
the debt, they would have been entitled at law. The 
injunction must be continued, (i) 

(a) 1 Sch. 4* Lef. 505, {b) See the case of Rawttm v. 

Samuel^ infrh. 
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1839. 



RAWSON and Another v. SAMUEL. issg. 

Feb. 23. 27. 

TN the month o( January 1835, an agreement was en- ^^^^ 19*20. 

tered into between the PlaintiiTs, who carried on i84i. 

business, in London^ under the firm of Rawson, Norton^ ArUis 

and Co^ and the Defendant, who was a merchant at 

^, I 1 .1 n 1 • 1 t* y where cross 

Glasgora), the details of which were matter of dispute demands exist 

between the parties, being partly expressed in a written between two 

memorandum, and partly to be collected from certain whom is pro- 

previous transactions between the same parties, which acfbn^t law^ 

i«rere referred to in that document. The outline, how- and the other 

ever, of the agreement, upon which there was no dis- equky^for an 

pute, was, that the Defendant should make consignments account and 
- _ . . -I . , . payment, the 

of goods, on his own account and risk, to certain mer- court of 

cantile houses in the East Indies, in which the Plaintiff ^3"*'^' ?^' 

though It may 

Bxrxson was interested; and that, upon the shipment of be of opinion 

every cargo of goods which he should so consign, he ^f" ^g cascT'* 

should be at liberty to draw bills of exchange, at six or entitle the 

twelve months, upon the Plaintiffs, for the amount of eq^Tty to have 

his charges and disbursements in respect of such ship- <>"® <iemand 

, . , set off agamst 

ments, including a commission of 5 per cent. ; that the the other, will 

firoods should be sold by the foreign houses, according; "^' ?/^*® i^"' 
^ , ^ ° relief, unless 

to their own discretion, at a certain rate of commission; it has been 

and that the proceeds of such sales should be remitted, ^^^y^^ly the 

in the first instance, to the Plaintiffs, for their indemnity l>il^« . ^ 

, *. 1 . Equitable 

against the amount of their acceptances. set-off exists 

Jjl in cases where 
the party 
seeking the benefit of it can shew some equitable ground for being protected against 
his adversary's demand. The mere existence of cross demands is not sufficient. 
Still less will the Court interfere, on the ground of equitable set-off, to prevent a 
party from recovering a^sum awarded to him by a jury as damages for a breach of 
contract, merely because there is an unsettled account pending between him and 
the party against whom the action is brought, although the subject* matter of the 
account consist of dealings and transactions arising out of the contract, the breach 
of which is the subject of the action. 

Principle upon which the Court acts in advancing causes. 

Vol. I. M 
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1839. In pursuance of that agreement, consignments of 

goods to a very large amount were made by the De- 
fendant to the foreign houses referred to, during the 
years 1835 and 1836, against which bills of exchange 
were, from time to time, drawn by him upon the Plain- 
tiffs. All the bills so drawn which were presented pre- 
viously to the month of January 1837, were duly 
accepted ; but several bills, to the amouqt of upwards 
of 20,000/., which had been drawn by the Defendant 
upon the Plaintiffs in respect of certain shipments made 
by him in and subsequently to the month o{ August 
1836, upon being presented to the Plaintiffs in the 
month of January 1837, for acceptance, were disho- 
noured; and thereupon the Defendant brought an action 
against the Plaintiffs for an alleged breach of the agree- 
ment, in which he laid the damages at 30,000/. 

Upon that action being brought, the Plaintiffs filed 
the bill in this cause, in which, after setting forth the 
memorandum of agreement, and stating the previous 
transactions therein referred to, they alleged that it was 
one of the terms of the agreement that the goods should 
be invoiced at their actual cost prices, and that the 
sums for which the bills were to be drawn should be the 
amounts of such invoices, with no other addition than 
the actual charges of shipment and a commission of 
5 per cent. : and that it was also part of the agree- 
ment that tlie bills should be renewed by the De- 
fendant in case the Plaintiffs should so require; and 
that the goods to be shipped by the Defendant should, 
upon reaching their destination, be sold forthwith by 
the foreign houses, and that the proceeds should be 
remitted in such a manner as that the Plaintiffs might 
never be obliged to come under any actual cash advance 
upon their acceptances. The bill then alleged that the 
bills which the Plaintiffs had accepted under the ogree^ 

ment 
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ment had been so accepted on the faith and assurance 1859. 

that, before they became due, the returns from the sales 

of the goods against which they were respectively drawn 

would have come in ; but that, in consequence of the 

Defendant's having fraudulently charged the goods in 

the invoices above their actual cost prices, and also of 

bis having, by various means, evaded renewing the bills, 

and of his having, in contravention of the agreement, 

sent out private instructions to the foreign houses, by 

which the sales of the goods had been delayed until 

the markets had fallen, a considerable portion of the 

goods were, in the month of January ISS?^ still unsold, 

while the Plaintiffs had, at the same time, come under 

large cash advances, for which the goods so remaining 

unsold were a very inadequate security; and that it 

was under these circumstances that they had refused to 

accept the additional bills which were then presented 

to them. 

In fact the bill alleged that at the time when the 
Plaintiffs refused to accept the bills in question, they 
were under an actual cash advance of 53,000/. and up- 
wards, and that they were liable upon bills which they 
had previously accepted, and which were then runnings 
to a still greater amount ; and that the total amount of 
such advances and liabilities at that time greatly ex- 
ceeded the value of the goods then remaining unsold, 
including the shipments in and subsequent to the month 
Qi August 1837. 

The bill then set forth the substance of the declara- 
tion filed in the action, and of the pleas which the 
Plaintiffs had put in to it, two of which it stated to be 
to the following effect : t- first, that it was a condition of 
the agreement that the Plainti£& should not be required 
to accept any bills while there should be a balance due 
M 2 to 
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1839. to them for payments made on account of former ac- 
ceptances, after giving credit for all returns ; and that 
there was such balance still due: and 2dly, that the 
Defendant had charged the invoices of the shipments 
above the market price, and that the Plaintiffs had thus 
given credit, and were in advance for the credit so given 
to a large excess, beyond the total amount for which, 
according to the agreement, they were liable to have 
given credit in respect of such shipments ; and that the 
amount so overdrawn exceeded the amount for which 
the bills in question were drawn. 

The bill then charged that the Defendant had in fact, 
before the month oi January 1837, in divers particulars 
fraudulently broken the agreement, or failed to perform 
it on his part ; and that he had also, by divers false 
representations, prevailed upon the Plaintiffs to make 
advances to him, under the agreement, to an amount 
considerably beyond the value of the goods shipped by 
him ; and that so it would appear, if the Defendant 
would answer and set forth the several matters therein- 
afler charged and enquired after. Then followed a 
long series of special charges in relation to the actual 
cost prices of the goods which had been shipped, and 
to the prices at which they had been invoiced : after 
which the bill proceeded to charge, that if the Defendant 
would set forth a full and true account of the dealings and 
transactions which had taken place between him and 
the Plaintiffs under the agreement, and if an account 
thereof were taken under the direction of the Court, 
it would appear that, at the time when the Plaintiffs 
refused to accept the bills in question, the Defendant 
was indebted to* them, in respect of such dealings and 
transactions, to an amount greatly exceeding the value 
of any goods which had been shipped by the De- 
fendant, and the proceeds of which were then coming 

to 
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to the Plaintiffs; and that after giving credit to the 1839. 
Defendant for all sums which the Plaintiffs had received ^^^^^^"^^ 
since their refusal to accept those bills, there still re- «. 

raained due to them from the Defendant a very large Samuel. 
sum : and the bill charged, that it would also appear ^ 
from such account, if so taken, that the Plaintiffs were 
fully justifiied in not accepting the bills. 

The bill then charged, that the Defendant was resid- 
ing at GlasgaWf out of the jurisdiction of the Court, and 
that he had become so much embarrassed in his cir- 
cumstances as to have been obliged to suspend the pay- 
ment of his debts. 

The prayer of the bill was, that an account might be 
taken under the direction of the Court of the dealings 
and transactions between the Plaintiffs and the Defends 
ant ; and that the Defendant might be decreed to pay to 
the Plaintiffs what might appear due from him to them, 
they being willing to pay what, if any thing, should ap- 
pear to be due from them to him ; and that the Defend- 
ant might make a full discovery of the matters enquired 
after by the bill, and that the Plaintiffs might have the 
benefit of such discovery at the trial of the action : and 
that the Defendant might, in the meantime, be restrained, 
by injunction, from proceeding in his action, and from 
commencing or prosecuting any other action or actions, 
and from in any other manner proceeding at' law 
against the Plaintiffs, touching the matters in question. 

The Defendant, by his answer, stated what he under- 
stood to have been the true intent and meaning of the 
agreement, both with reference to the prices at which 
the goods were to be invoiced, and to the renewal of 
the bills, in both which particulars his view of the 
agreement differed from that insisted upon by the bill ; 

M 3 and 
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1839. and he denied that the agreement, as he so explained and 
understood it, had been broken by him in either of 
those particulars, or In any other respect. He also 
denied having sent out any instructions to the foreign 
houses respecting the sales of the goods, further than by 
giving them a general caution not to make precipitate 
sales in an unfavourable state of the market. With 
respect to the accounts, the Defendant stated, that he 
had, from time to time, since the month of Janmn/ 
18S5, received from the Plaintiffs statements purport- 
ing to be accounts of the net proceeds of the remit- 
tances from the foreign houses ; and he admitted that 
it did appear from their statements of accounts that 
the Plaintiffs had, in and previously to the month of 
January 1887, come under an actual cash advance of 
53,000/. and upwards ; but he said that those statements 
of accounts had not been vouched, and that he had 
from time to time objected, and did still object, to many 
parts of them ; and that if such objections should be 
allowed, as he believed they ought to be, the amount of 
that apparent advance would be greatly reduced : he 
insisted, however, that it was no part of the agreement 
that the Plaintiffs should not be bound to accept more 
bills so long as they should be under a cash advance 
upon previous acceptances, and consequently that the 
state of the account in the month of January 1837, 
whatever it might have been, could not relieve the 
Plaintiffs from their obligation to accept the bills in 
question : accordingly, he said, that in the pleadings at 
law no issue was tendered by him in respect of the 
balance alleged to have been due to the Plaintiffi in the 
month of January 1837, but that, for the purposes of that 
action, it was admitted on his part, that a balance was 
due from him to the Plaintiffs at the time of their re- 
fusal to accept those bills. 

The 
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The Defendant then stated his belief, that if all the 1839. 
goods shipped by him, and for the amount of which 
the Plainti£Ps had accepted bills, were realized, and the 
proceeds thereof remitted, and if the accounts were to 
be fairly and properly taken, such remittances would be 
found more than sufficient to cover the amount of the 
Plaintiffs' advances. He then admitted, that he had 
become embarrassed in his circumstances, and that be 
had been obliged to suspend the payment of his debts ; 
but he stated, that such embarrassment was wholly 
occasioned by the Flainlifis having refused to accept, 
the bills in question according to their agreement 

Before the answer was put in, the Plaintifis ob-^ 
tained the common injunction, which was afterwards 
extended to stay trial. On the coming in of the answer, 
the Defendant moved, before the Vice-Chancellor, to 
dissolve the injunction ; upon which motion His Honour 
ordered that the injunction should be dissolved so far as 
it stayed the t^ial of the action, and that in other re- 
spects it should be continued. 

From that order both parties appealed to the Lord 
Chancellor : the Plaintiffs, by a motion that so much of 
the Vice-Chancellor's order as directed that the injunc- 
tion should be dissolved so far as it stayed the trial might 
be discharged; the Defendant, by a motion that the 
order, so far as it stayed execution in the action, might 
be discharged, and that the Plaintiffis at law might be at 
liberty to sign judgment, and issue execution in the 
action in due course. 

The two appeal motions were heard together. Feb. S5. 27. 

Mr. Wigram and Mr. Hidl^ who appeared for the 

Defendant, and began, contended that the Plaintiffs 

M 4 having 



Rawson 

V, 
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18S9. having obtained all the discovery that was material to 
their defence at law, there was no longer any reason for 
staying the trial of the action, and that, so far, the Vice- 

Samuel. Chancellor's order was right: but they said that the 
rest of his Honor's order had proceeded upon a sup- 
posed right in the Plaintiffs to set off the amount of 
damages which would be recovered in the action against 
the balance of the account in equity, whereas those two 
demands, even supposing the balance to be in favour of 
the Plaintiffs, which was not admitted to be the case, 
were not so connected together as to be the subjects of 
set-off; and that even if they were, the bill was not pro- 
perly framed with a view to such relief: and, therefore, 
they contended that the injunction ought to have been 
dissolved altogether. 

Mr. Knight Bruccy Mr. Jacobs and Mr. Bluntj for the 
Plaintiffs, argued that the Vice-Chancellor's order, so 
far as it continued the injunction, was right, both with 
reference to the frame of the bill and to the merits of the 
case. The argument on the merits was repeated in greater 
detail on a subsequent motion, which will be found, in its 
place, in this report With respect to the rest of the 
order, they referred to the issues tendered by the two 
pleas above mentioned, as shewing that the fraudulent 
practices with which the Defendant was charged by the 
bill, and upon which the Plaintiffs relied for their de- 
fence to the action, were inseparably connected with 
the subject-matter of the account; upon which groubd 
they contended, that the trial of the action ought to be 
postponed until the account should have been taken. 

The Lord Chancellor. 

With respect to that part of the Vice-Chancellor's 
order which allows the action to proceed to trial, I am 

clearly 
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clearly of opinion that it was right. The action is for 1839. 
an allied breach of the contract by the defendants at 
law in refusing to accept bills, under circumstances, as to 
which it is a question in the action whether those circum- 
stances did or did not justify the refusal to accept the 
bills. The suit in equity is for the purpose of having 
the account taken under the agreement, so long as it 
subsisted between the parties ; and also for the purpose 
of obtaining discovery in aid of the Plaintiffs' defence 
to the action. The Plaintiffs were undoubtedly entitled 
to such discovery ; and so long as that discovery was 
incomplete, it was right that the trial should be stayed. 
But now, instead of being a matter of discovery, the 
application is, that the trial of the action may be post- 
poned until the account itself shall have been taken : 
and for the purpose of shewing that there is some 
equity to suspend the trial, two of the pleas, and two 
only, have been referred to. The first is that which 
alleges that the Plaintiffs were not bound to accept bills 
when the balance was against them, and that there was 
such balance still due. Now, upon that plea, the issue 
denies that it was part of the contract that the liability 
to accept should be limited to the cases in which the 
balance was in favour of the Plaintiffs. It is quite clear 
that the account has nothing to do with that The next 
plea is that in which it is pleaded, that the Defend- 
ant charged higher prices for the goods than he ought 
to have charged under the agreement; and that, by so 
doing, he obtained, from the Plaintifis, acceptances for a 
larger sum than by the contract he was entided to ask 
for. If that be proved, and be an answer to the action, 
it must be so independently of the result of the account, 
which therefore cannot possibly be material to the trial 
of that issue. Then why is this Court to interfere with 
the trial of the action ? This Court has no jurisdiction 
over the subject-matter of the action : it cannot try the 

damage 
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18S9. damage sustained by the breach of the contract: that 
must, at some time, in some shape or other, become the 
subject of investigation at law; and the answer being 
sufficient, the parties have now got all the discovery 
they can get from their opponents: the discovery is 
now complete. Not only, therefore, do I not see any 
reason for interfering with the trial, but I do not see 
what right the Court has to interfere with it, or what 
jurisdiction it has to prevent a party, who claims a 
right to damages for a breach of contract, from pro- 
ceeding to establish that claim in the only way in which 
it can be established, namely, by an investigation before 
a jury. 

It is quite a different question, whether the Court will 
allow the Defendant, in the event of his succeeding in 
that action, to receive the fruits of it ; that is to say, 
whether it will not interfere for the purpose of prevent- 
ing him from compelling payment of the damages, if 
any, which he may recover in the action, while he leaves 
unpaid the balance which, on taking the account, shall 
be found due from him to the Plaintiffs. Upon that 
question, however, I do not feel that, in the present 
state of this record, I ought to express any opinion ; 
because it would be administering an equity between 
the parties, not as matter of account, but as matter 
of set-off, between the balance of the account coming 
to the Plaintiffs, and the damages whicli may be re- 
covered in the action by the Defendant If such an 
equity exists, it will be to be administered by the 
Court in a suit containing, at least, allegations and a 
prayer adapted to such relief. Not only, however, is 
no such case stated or alluded to upon this record, 
but I find a relief prayed for, which is totally incon- 
sistent with any such equity being administered in 
tl^is suit; for the bill prays, that an account may be 

taken 




CASES IN CHANCERY. 171 

taken of the dealings and transactions between the 1839. 
Plaintiffs and the Defendant, and that the Defendant 
may be decreed to pay to the Plaintiffs what shall ap- 
pear to be due to them upon taking such account, the 
Plaintiffs being ready and willing to pay what, if aq^ 
thing, shall appear to be due from them to the Defend- 
ant : whereas the relief applicable to the case now made 
at the bar would be, not that the Defendant might pay 
the Plaintiffs the balance, but that the balance might go 
and be applied in satisfaction of the damages, if any, 
which the Defendant would otherwise be entitled to 
receive. 

The bill then goes on to pray, that the Defendant 
may make a full discovery, and that the Plaintiffs may 
have the benefit of such discovery at the trial of the 
action ; and that the Defendant may, in the meantime, 
be restrained by injunction from proceeding in his said 
action, and from commencing or proceeding in any other 
action, and from in any other manner proceeding at 
law against the Defendant. That is the ordinary lan- 
guage of a bill of discovery, and is not the form of a 
proceeding where the Plaintiff thinks he has established 
a case which is not to be disposed of by an action at 
law, but is to form a matter of equitable adjudication. 
The words " in the meantime'* are clearly to be re- 
ferred to the last antecedent, which is, that the De- 
fendant may make discovery, and that the Plaintiffs 
may have the benefit of it upon the trial of the action. 

Being, therefore, of opinion, as I have already said, 
that there is no case made for restraining the trial of the 
action, and there being, according to the view I take of 
the bill, no injunction prayed against the execution, the 
injunction must be dissolved altogether ; but let it be 
understood, that so far as it restrains execution, I 

dissolve 
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18S9. 




dissolve it entirely on the frame of the bill, and that I 
express no opinion upon the merits. 



1840. 
Nov, 19,20. 
Equitable set- 
oil' exists 
in cases where 
the party 
seeking the 
benefit of it 
cnn shew 



The bill was then amended, and charges were in* 

troduced (amongst others), to the effect, that, both at 

the time when the bills in question were dishonoured, 

and at the time when the action was commenced, there 

was due to the Plaintiffs, on the balance of their ac- 

btrground for counts with the Defendant under the agreement, a sum 

being pro- much greater than the amount of the bills in question, 
tected against i i i it n « 

his adversary's and also much greater than the sum of 30,000/., at 

demand. The ^hich the damages were laid in the action ; and that, 
mere exists . ° , »^ n i i • 

ence of cross under those circumstances, the Defendant ought to be 

t sufficient ^^^trained from proceeding to trial in the action ; or, at 

Still less will all events, from enforcing payment against the Plaintiffs 

terfere"on\he of the amount, if any, which he might recover in such 

ground of action, until the accounts should have been taken ; and 

oii; to prevent that the Plaintiffs ought to be allowed to set off the 

a party from amount which, on the balance of such accounts, might 
recovering a ' ^ » s 

sum awarded be found due to them, against any sum which the De- 
to him by a 
jury as da- 
mages for a 
breach of con* 
tract, merely 
because there 
IS an unsettled 



fendant might recover in such action. 



The prayer of the bill, as amended, was, that the ac- 
count might be taken, as before prayed, and that, in the 
account pend- meantime, the Defendant might be restrained from pro - 
him*i^nd the ^^^"g ^ ^i»'» or> at all events, to execution in the 
party against action ; and that it might be declared that the Plaintiffs 
aaion is ^^^® entitled to set off, against the amount which might 

brought, al. be recovered by the Defendant in the action, the amount 

though the ... ^. , , - , , , 

subject-matter which, upon takmg the account, should be found due 

c2nt consist *^°°^ ^^^ ^ ^^® Plaintiffs; the Plaintiffs being willing 
of dealings and and thereby offering to pay the difference, if any, which 
aHs^ng^ou"of ^^^^^ "™>g^^ be between the amount so to be recovered 

the contract, by the Defendant and the balance which should be 

the breach of 

which is the subject of the action. 

found 




CASES IN CHANCERY. 173 

found due to the Plaintiffs on such account, in case 1840. 
such balance should fall short of the amount so to be 
recovered. 

On the coming in of the answer to the amended bill, 
which did not materially differ from the former one, 
the Vice-Chancellor, upon the motion of the Plaintiffs, 
granted an injunction to restrain execution in the action 
until the further order of the Court. 

The Defendant now moved, before the Lord Chan- 
cellor, that that order might be discharged. 

Mr. Wigram and Mr. Htdli for the Defendant. 

The right of set-off exists only between demands con- 
nected together in their nature or by contract ; whereas 
the Defendant's right to damages in this action is wholly 
collateral to the account which is sought by the bill. 
Besides which, the injury of which the Defendant com- 
plains is not merely that his bills have not been ac- 
cepted, but that they have not been accepted at the time 
when they ought to have been accepted. As time is of 
the essence of the injury, so it must be of the damages 
which are to be assessed by the jury; whereas the effect 
of the Vice-Chancellor's order is to say that if a jury 
shall find that 30,000/., paid now, is only an equivalent 
for the damage which the Defendant has sustained by 
not having bills accepted a year ago, this Court will 
alter that verdict by postponing the payment of the 
30,000/. until after the accounts shall have been taken. 

Mr. Knight Bruce, Mr. Jacobs and Mr. Blunt^ for the 
Plaintiffs. 

It is not correct to say that the subject matters of 
the action and of the suit are collateral to each other ; 

for 
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1 840. for not only do both of them arise out of the same 
transaction, but the one is connected with and dependent 
on the other, inasmuch as the propriety or impropriety 
of the Plaintifis' refusal to accept the bills, and conse- 
quently the amount of damages to which the Defendant 
is entitled, supposing a breach of the contract to have 
been committed, will materially depend upon the state 
of the account, at the time when such refusal took 
place. Nor is it any objection to the claim of set-off 
in equity, that one of the demands is founded in tort, 
and the other in contract; because, when once a judg- 
ment is recovered, in an action for damages, the amount 
of such damages constitutes a mere civil demand, al- 
though the ground of the judgment was a tort Accord- 
ingly, this Court, which looks to the substance of the 
demands, and not to the technical distinctions which 
exist in courts of law between the different forms of 
action, has, in numerous instances, given relief, by way 
of set-off, between the damages recovered by one party 
at law, and a debt claimed by the other in equity ; Beas-- 
ley V. UArcy (a), Piggott v. Williams (ft). Lord Cawdor 
V. Lewis (c), Williams v. Davies. (d) 

In this case, the circumstance of the Defendant's being 
out of the jurisdiction, which is not denied by the an- 
swer, and of his insolvency, which is admitted, furnish 
additional reasons why the Court should afford this 
species of relief. For, if the Defendant be allowed to 
recover damages in the action, and the result of the 
account turn out in favour of the Plaintiffs, the Court 
will have lost the power of doing justice between the 
parties. Whereas, if the injunction be continued, the 
Court will be able to secure the amount of damages, if 

any 

(a) 2 Sch. 4- Lef. 405. B. (c) 1 K. 4- Coll. 487. 

{b) 6 Mad. 95. (d) 2 Sim. 46K 
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any shall be recovered, to await the resalt of the ao- 1840. 
count 

The Lord Chancellor intimated to the Defendant's 
counsel, that it was unnecessary for him to address him- 
self, in his reply, to the circumstances of the Defendant's 
being oat of the jurisdiction, and insolvent, inasmuch as 
those circumstances could give the P]ainti£& no equity. 

Mr. Wigramj in reply. 

After what your Lordship has said, the dry question 
of equitable set-ofF is the only one with which it is ne- 
cessary to deal ; and with respect to that, the whole of 
the argument on the other side proceeds upon a con- 
fusion between cases of set-off and cases of security or 
lien. All the authorities which have been cited, except 
that of Williams v. Davies^ are of the latter description. 
In Beasley v. D^Arcy^ the injury, for which damages 
were claimed by the tenant, was an injury to the thing 
out of which the landlord's rent was to come ; and, as 
the injury was committed by the landlord himself, it 
was reasonable that the amount of damages for it 
should be deducted from the amount of rent which he 
was entitled to recover. So also in Piggott v. Williams^ 
the subject matter of the solicitor's claim being com- 
pensation for his professional services, it was right that 
the damages, which his client had sustained from his 
pegligent discharge of those services, should be brought 
into the account, and deducted from the amount of his 
claim. In the case oi Lord Cawdor v. Lewis^ the Plain- 
tiff claimed an equitable lien upon the land in question, 
and consequently upon the mesne profits of it, which 
were the subject matter of the Defendant's action. That, 
therefore, was not a case of set-off, properly speaking, 
but of lien. With respect to Williams v. Davies, it is 

one 




176 CASES IN CHANCERY. 

1840. one of those extreme cases which answer themselves: 
for if that decision be correct, this Court might inter- 
fere by injunction to restrain a party from recovering 
damages for an assault or any other personal injury, in 
any case, in which he might happen to be indebted to 
the other party on the balance of an account. In the 
present case, however, there is not even an admission 
that the balance of the account is in favour of the Plain- 
tiffs ; on the contrary, the Defendant states his belief 
(which is all that can be expected from him, considering 
that his only means of information are in the hands of 
the Plaintiffs) that if the accounts were properly taken, 
a balance would be coming to himself. 



1841. 
Jan. 25. Tlie LoRD CHANCELLOR. 

The mercantile arrangement between the Plaintiffs 
and the Defendant, which has led to the existing liti- 
gation both at law and equity between them, was, so far 
as regards the question before me, shortly this : — 

The Defendant Samuel was to send out goods to 
several houses in distant ports connected with the 
Plaintiffs' house in this country, who were to sell, and 
remit the proceeds to the Plaintiffs, and they were to 
accept bills to be drawn upon them by the Defendant, 
upon the shipments taking place. The result was, that 
the Plaintiffs became largely in advance, the bills be- 
coming due, and being paid by them, before remittances 
or consignments were received from abroad to meet 
them. The Plaintiffs allege that this arose, in a great 
degree, from the misconduct of the Defendant in draw- 
ing bills upon them for larger sums than the value of 
the goods shipped justified, and in directing the houses 
abroad not to sell, and in refusing to renew the bills : 
but, however that may turn out in the progress of 

the 
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the causey I do not find in the answer any admissions 1841. 
which can, upon this motion, en^le the Plaintifis to 
proceed upon the ground that any of those allegations 
are so established as to entitle them to any order founded 
upon their being true: but it is admitted that there is a 
complicated account to be taken between the Plaintifis 
and the Defendant, upon the result of which, however, 
the Defendant says he believes that a balance will be 
found due to him. 

The subject of the action at law is the refusal of the 
Plaintiffs in equity to accept bills drawn by the De- 
fendant, in pursuance of the agreement, upon certain 
shipments made to the houses abroad. The Vice-Chan- 
cellor's order permits the trial of this action, but re- 
strains the execution, in case a verdict should be found 
for the Plaintiffs at law. The case, therefore, to be 
considered, is the Plaintiffs* recovering a verdict ; that 
is to say, the case of the Plaintiffs] in equity having 
broken their contract, and improperly refused to ac- 
cept the bills; and the question is, whether the 
Defendant in equity, having obtained a verdict, as com- 
pensation for such a breach of contract and conse- 
quential injury, ought to be restrained from receiving 
the sum so awarded to him, until the complicated ac- 
count stated in the bill shall have been taken, and the 
balance ascertained. This would produce the most 
obvious injustice, if the balance should be found in 
iavour of the Plaintiff at law, which he has sworn he 
believes it will ; but whatever weight may be attached 
to this statement of belief as to the probable balance of 
a long and complicated account, the case is certainly not 
one in which the Plaintiffs in equity can ask the Court 
to assume that the balance will be in their favour. The 
equity, therefore, must rest upon the admitted evidence 
of a complicated and unsettled account. 

Vol. I. N It 
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1841. It was said that the subjects of the suit m this Court, 

and of the action at hw, arise out of the same contract ; 
but the one is for an account of transactions under the 
contract, and the other for damages for the breach of 
it. The object and subject matters are, therefore, totally 
distinct; and the fact that the agreement was the origin 
of both does not form any bond of union for the pur- 
pose of supporting an injunction. 

The question then comes to this : Is the Defendant, in 
a suit in this Court for an account, the balance of which 
I will suppose to be uncertain, to be restrained from 
taking out execution in an action for damages against 
the other party to the account, until after the account 
shall have been taken, and it shall thereby have been 
ascertained that he does not owe to the Defendant at 
law, upon the balance of the account, a sum equal to 
the amount of the damages ? If so, it cannot be upon 
the ground of set-off, because there is not at present 
any balance against which the damages can be set off; 
nor can it be because the damages are involved in the 
account, for certainly they can form no part of it 

We speak familiarly] of equitable set-off, as distin- 
guished from the set-off at law; but it will be found that 
this equitable set-off exists in cases where the party 
seeking the benefit of it can shew some equitable 
ground for being protected against his adversary's de- 
mand. The mere existence of cross demands is not 
sufiBcient; Whyte v. (yBrien(a); although it is diflS- 
cult to find any other ground for the order in WiU 
Hants V. Davies (6), as reported. In the present case, 
there are not even cross demands, as it cannot be as- 
sumed that the balance of the account will be found to 

be 
(a) lS.4rS. 551. (b) 2 iSim.461. 
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be in (avoor of the Defendants at law. Is there, then, 1841. 
any equity in prerenting a part;r who has recovered 
damages at law from receiving them, because he may 
be found to be indebted, upon the balance of an un- 
settled account, to the party against whom the damages 
have been recovered ? Suppose the balance should be 

found to be due to* the Plaintiff at law, what com- 

' ft 

pensation can be made to him for the injury he must 
have sustained by the delay ? The jury assess the da- 
mages as the compensation due at the time of their 
verdict Their verdict may be no compensation for the 
additional injury which the delay in payment may oc- 
casion. What equity have the Plaintiff in the suit for 
an account to be protected against the damages awarded 
against them ? If they have no such equity, there can 
be no good ground for the injunction. 

Several cases were cited in support of the injunction ; 
but in every one of them, except Williams v. Davies^ it 
will be found that the equity of the bill impeached the 
title to the legal demand. In Beadey v. iyArcy{a) the 
tenant was entitled to redeem his lease upon payment of 
the rent due; and in ascertaining the amount of such 
rent, a sum was deducted which was due to the tenant 
from the landlord for damage done in cutting timber. 
Both were ascertained sums, and the equity against the 
landlord was that he ought not to recover possession of 
the farm for non-payment of rent, whilst he owed to 
the tenant a sum for damage to that same farm. In 
(y Connor v« Spaigkt {b) the rent paid formed part of 
a complicated account; and it was impossible, with- 
oat taking the account, to ascertain what sum the 
tenant was to pay to redeem his lease. In Ex parte 

Stephens 

(a) S &*. ij- Lrf. 403. n. (6) 1 Sch, 4" Lef, 90S. 
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1841. Stephens {a) the term equitable set-pff is used; but the 
note baying been given under a misrepresentation, and 
a concealment of the fact that the party to whom it was 
given was at the time largely indebted to the party who 
gave it^ the note was ordered to be delivered up as 
paid. In Piggott v. Williams (b) the complaint against 
the solicitor for negligence went directly to impeach the 
demand he was attempting to enforce. In Lord Cawdor 
V. Lewis {c) the proposition is too largely stated in the 
marginal note; for, in the case, the action for mesne 
profits was brought against the plaintiff, who was held, 
as against the defendant, to be, in equity, entitled to the 
land. None of these cases furnish any grounds for the 
injunction in the case before roe. 

In Preston v. Strutton {d) the pendency of an unsettled 
partnership account, upon which the balance was in dis* 
pute, was held to be no ground for an injunction to re- 
strain execution upon a judgment which had been ob- 
tained upon a note given for a balance upon a former 
settlement. 

When this case was before me, in 1838, as reported 
in 8 Law Journal^ 75, the Plaintiffs had not had all the 
discovery they required. I am there reported to have 
said *^ The Court must be satisfied how the evidence 
stands, as applicable to the points stated in the bill, 
before it can safely dispose of the question whether the 
action shall proceed; all of which will be open to the 
Court when it is satisfied that the Plaintifis have had 
the opportunity of investigation which they ask. If they 
find nothing to bear on the issue, the result will be ac- 
cordingly." It never occurred to me, that if the Plain- 
tiffs 

(fl) 11 Fif*.24. (c) 1 F. 4- Cotf. 427. 

{b) 6 Mad. 95. \d) 1 Arutr. 50. 
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tiffs were not able, from admissions in the answer, or 1841. 
from documents produced by the Defendanti to establish, 
for the purpose of the injunction, the case made by the 
bill, they could sustain it by the mere fact of the pen- 
dency of the account. The case, however, is now re- 
duced to that, and that will not, I think, justify the order 
appealed from; which must, therefore, be discharged, 
and the motion for the injunction refused with costs. 




Seyeral commissionfjfs having been sent abroad for April is. 
the examination of witnesses, whose depositions were to Pripci^upon 
be used at the trial of the action, the Plaintiffs moved, Court acts ia 
before the Vice-Chancellor, that this cause, which had ^^,^"^'^6 
been previously set down for hearing, might be advanced, advanced. 
and appointed to be heard on an early day. His Honor 
refused the motion, with costs. The Plaintiff now 
moved, by way of appeal, before the Lord Chancellor, 
that the order of the Vice-Chancellor might be dis- 
charged or varied ; and that the cause might be ad- 
vanced, and appointed to be heard before the Lord 
Chancellor, or the Vice-Chancellor, on an early day. 

Mr. Knight Bruce and Mr. Blunt in support of the 
motion said, that in order to give time for the return of 
the commissioners from abroad, the trial would neces- 
sarily have to be postponed until the month oi February 
1842 ; and, that if the cause were now brought speedily 
to a hearing, it was hoped that the account might be 
taken in the Master's Office, and the cause heard on 
further directions before the action could be disposed 
of: by which means, if the balance should turn out to 
be in favour of the Plaintiffs, and the Defendant should 
recoTcr a verdict against them, they would be in a 
situation to set off one judgment debt against another. 

N 3 They 
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1841. They also observedi that as the decree would be a 
simple decree for an accojunt, which would be almost of 
course, the bearing would occupy but a very short time, 
and they insisted that they were the more entitled to 
the indulgence of the Court> from the circumstance of 
their having to contend with a party who was availing 
himself of the courts of this country while he continued 
to reside out of the jurisdiction. 

Mr. Wigram contrd. 

Tht Lord Chanceixor (after obs^ving that he should 
be very unwilling to interfere with the Vice-Chancellor^s 
control over his own paper) said, that it could not be 
assumed, upon an application of this kind, that a cause 
would occupy but a short time in hearing ; and that, 
although any dejections which the Defendant might 
personally make to the application, were entitled to very 
little attention, yet that it was due to the other suitors 
of the Court whose causes were also waiting to be heard, 
that no suit should be allowed a precedence, unless upon 
some special reason being shewn why justice could not 
otherwise be effectually administered in it, and that a 
strong case would therefore be required, to justify a de- 
parture from the ordinary course. Now, in the present 
instance, it did not appear likely that any advantage 
would be gained by advancing the cause, even supposing 
that the Plaintifis were, upon the merits, entitled to ask 
for such a privilege ; for considering that the accounts 
related to transactions in distant parts of the world, it was 
extremely improbable that the Master's repoit could be 
obtained before the month of February in the next year, 
when it was said the trial was to take place. But, 
independently of that circumstance, this did not appear 
to be a case in which justice at all required that the 
cause should be taken out of its turn. For if the 

Plaintifis 
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Plaintiffi; were right, they would have a verdict in their 
favour; and then they would have no interest in ad- 
vancing the cause: on the other hand, if they ware 
wrong, they were asking the Court to depart from its 
ordinary course in order to protect them from the con- 
sequences of their breach of duty. They were therefore 
coming to ask this indulgence in a case in which they 
could not require it, unless they should turn out to have 
done that for which they were liable to damages in an 
action at law. The motion must be refused with costs. 



1841. 




CALDECOTT v. CALDECOTT. 



Fe6,S. 



rpHE testator, by his will, gave the residue of his 
-■- personal estate to his executors, upon certain trusts, 
which were so expressed as to raise a question whether 
the Plaintiff, who was a nephew of the testator, was 
entitled to have the residue laid out in land, to be settled 
to the same uses as an estate of which he was tenant for 
life under the will, or whether the trusts which were so 
declared were void for uncertainty. 

The suit was instituted for the purpose of taking the 
judgment of the Court upon that question; the ex- 
ecutors admitting that there was a clear residue in their 
hands amounting to about 80,000/. 

The Defendants to the bill were the testator's widow 
and his heir at law, who were, together with the Plain- 
tiff, also the executors of the will, the first tenant in 
tail, in remainder, of the estate of which the Plaintiff was 
N 4 tenant 



In order to 
enable the 
Court to ad- 
judicate upon 
the richt to 
a residue of 
personal 
estate as be- 
tween the 
next of kin, as 
a class, and a 
party claiming 
under a will, 
it is not neces- 
sary that all 
the next of 
kin should be 
present, pro- 
vided the 
Court be sa- 
tisfied that 
some of them 
are parties to 
the record. 
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Caldbcott 



1841. tenant for life, and several persons whom the bill re- 
presented, and all the answers admitted, to be tlie ne- 
o. phews and nieces of the testator, and to be, together 

Caldecott. ^^Jj ^jjg piaintiflF and the Defendant, the heir at law, 
his only next of kin. No evidence was taken in the 
cause* 

On the opening of the case at the hearing, Mr. 
JVigramy who appeared for the widow and executrix, 
suggested that there had been no inquiry as to the next 
of kin, and submitted whether the question of title to 
the residue could be properly discussed until it had 
been regularly ascertdned whether the next of kin were 
before the Court 

The Lord Chancellor overruled the objection; 
saying that, as the question was between the next of kin, 
as a class, and another party, it was enough that some 
of the next of kin were present If the object bad 
been to distribute the fund, it would have been neces- 
sary that all should be present 



The cause then proceeded, and the Lord Chancellor . 
made a decree in &vour of the Plaintiff's claim. 

Mr. Jacobs Mr. Wigramj Mr. Bichards^ Mr. BetheUj 
Mr. GdrdUstone^ Mr. Hodgson^ Mr. James Parker^ Mr. 
Htyd^ Mr. Birdy and Mr. MartindalCf appeared for the 
different parties. 



CASES IN CHANCERY. 185 

184h 



JEW V. WOOD and Others. March ii. si. 



npHE PldDti£f in this cause was the tenant of a house Where one of 
-■- and printing oflBce at Ghucesiery formerly the pro- Jlnu to a WIl 
perty o( James }Food deceaaed^ under whom the Plaintiff of inter- 
had held the house, at a yearly rent, for seyeral years gi,tg tbatThe 

previous to his death. James Wood died in the month effect of some 
^ ^ ., -. 1 . 11 1 *ct of the 

of JprU 1836, leavmg real and personal estates to a Plaintiff is to 

very large amount. Shortly after his death, two testa- ^^^^l!^^^' 

mentary papers were set up as containing his last will; Defendant, of 

by the first of which he appointed his friends. Sir ^hich he 

Matthem Wood^ Bart, John Chadbom^ Jacob Osbom^ would other- 

and John & Surman^ to be his executors; and by the treat the 



second, which bore date two days after the first, and as one of in- 

terpleader, 
was attested by three witnesses, he declared his wish the Court will 

that his executors should have all his property which "®^ on that 

\ account, re- 

he might not dispose of, and that all his estates, real fuse an injunc- 

and persona], should go amongst them and their heirs, be'^tisfied '^ 
in equal proportions, subject to his debts and to any ^i^ber that 

l^acies which he might thereafter bequeaUi. on has the 

effect which 
... - . . , . , T^ , . . , the Defendant 

A suit havmg been mstituted m the Ecclesiastical attributes to 

Court, in which the validity of those papers, as re- lharthequ<^ 

garded the personal estate, was called in question, that f^on, whether 

Court pronounced its judgment on the 20th of February effect or not, 

1839, by which it refused probate of the first paper. " a real and 

From question to be 
tried. 
And therefore, where a tenant filed a bill of interpleader aeainst two sets of 
persons who claimed to be respectively devisees and co-heirs of his original land- 
lord, an injunction was granted to stay proceedings at law by one of the parties for 
the recovery of rent, on payment, of the rent due, into Court, although it appeared 
that the Plundff had, bv a memorandum in writing, acknowledged the title of that 
party, and paid rent to him for nearly two years after the original landlord's death, 
soch acknowledgment and payment appearing to have been made in ignorance of 
bis title being disputed. 
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1841. From that judgment, however, the persons named as 
executors appealed to the Privy Council. In the mean 
time, the Plaintiff had made several payments of rent to 
them, as devisees of James Wood, the last of such pay- 
ments being made on the Sd of February 1838, in satis- 
faction of the rent due on the 29th of September pre- 
ceding. 

On the SOth of March 1839 the Plaintiff received a 
written notice, purporting to be given on behalf of 
certain persons who claimed to be co-heirs of James 
Woodj and requiring him to pay his rent in future to 
them. That notice was followed, a few days afterwards, 
by a counter notice from the four persons above named, 
requiring him to pay his rent as before to them. Under 
those circumstances, the Plaintiff paid no more rent to 
any one; and on the 15th of June Sir MatthetD Wood 
and Jacob Osbom caused distresses to be levied on the 
premises for their respective one-fourth shares of the 
rent then in arrear. On the 9th oi December 1840, the 
Plaintiff declared in actions of replevin against those 
two parties and their respective bailiffs; and the De- 
fendants in those actions having respectively avowed 
and made cognisance, the Plaintiff pleaded non tenmt, 
upon which pleas issue was joined. On the 3d of 
February 1841, the Defendants in those actions gave 
the Plaintiff notice of trial for the ensuing Gloucester 
assizes, and, on the 9th of March following, the bill 
in this cause was filed against Sir Matthew Wood, 
Jacob Osbom, John Surman, and the devisees of Jc^n 
Chadborn, who was then dead, and also against the 
several persons who had claimed to be the coheirs of 
James Wood, with the husbands of three of them who 
were married women, alleging that, shortly after the 
death of James Wood, Sir Matthew Wood, Osbom, Sur^ 
man, and Chadbom, called a meeting of his tenants, 

which 
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which was attended by the Plaintiff amongst others, 1841. 
and at which they represented that James Wood had 
made a will by which he had devised all his real estates 
to them, and appointed them his executors ; that, upon 
the faith of that representation, the Plaintiff paid to 
them the rent then due for the house and printing 
office, and also signed a memorandum, the e^cact pur- 
port of which be was unable to set forth, inasmuch as it 
had ever since remained in their possession, but which 
was alleged to be an acknowledgment of their title to 
the premises, as devisees of James Wood, and that his 
subsequent payment of rent to those persons had been 
made upon the faith of the same representation, no other 
person having made any claim upon him, in respect of 
the rent, previously to the notice of the SOth of March 
1839. The bill then alleged, that the coheirs also 
threatened to take proceedings against the Plaintiff for the 
rent in arrear ; and it prayed that the Defendants might 
be decreed to interplead together, and that it might be 
ascertained, in such manner as the Court should direct, 
to whom the rent of the house and printing office be- 
longed and ought to be paid, and that the Plaintiff 
might be at liberty to pay into Court the sum of 842., 
being the rent which had accrued since the 29th of Sep- 
iember 1837, and the rent which should thereafter be- 
come due, which he thereby offered to do, for the benefit 
of such of the Defendants as should appear to be entitled 
to it, and that, upon such payment, the Defendants Sir 
M. Wood and Jacob Osbom might be restrained, by in- 
junction, from further proceedings in the actions of re- 
plevin ; and that all the other Defendants might, in like 
manner, be restrained from levying any distress, and 
from commencing or prosecuting any action or other 
proceedings at law against the Plaintiff, in order to 
compel payment of the rent which had accrued due for 
the premises since the 29th of September 18379 or of 

thQ 
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184>1. the rent which should thereafter accrue due in respect 
thereof. 

The bill was accompanied by the usual affidavit, 
denying collusion between the Plamtiff and the De- 
fendantSy or any of them. 

Sir Matthem Woodf by bis answer, set forth the me- 
morandum referred to by the bill, and which was in 
fact an entry in a book belonging to Jacob Osbom^ which 
entry was signed by the Plaintiff, and purported to be 
a settlement of account between him and Sir M. Wood^ 
Odfonif Surman, and Chadbom, on the 2Sd of May 
1836, for the rent due from the Plaintiff on Lady-day 
preceding. Sir Matthew Wood then stated his belief 
that the Plaintiff did give credit to the representations 
made at the meeting, and that no claim or demand of 
rent had, previously to that occasion, been made upon 
him by any other person. He then stated that be did 
not know whether the notice of the SOth of March was 
the first intimation the Plaintiff received, that any per- 
son other than himself and his co-devisees laid claim 
to the premises ; but he said he believed that the Plain- 
tiff was aware of the pendency of the suit in the Eccle- 
siastical Court before he made his last payment of rent, 
that suit having been commenced in the month of June 
1836. 

Before the answer was put in, the Plamtiff had ob- 
tained an ex parte injunction, in the terms of the prayer 
of the bill, upon payment into Court of tha amount of 
rent claimed. 

The Defendant, Sir M. Woody after putting in his 
answer, moved, before the Master of the Rolls, to dis- 
solve the injunction, but his Lordship refused the 

motion, 
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motioii, and it was now renewed, by way of appeal, be- 1841. 
fore the Lord Chancellor. 

Mr. Turner and Mr. Walter in support of the motion. 

A Plaintiff, in a bill of interpleader, is. bound to shew 
that there is no question between himself and either of 
the Defendants, collateral to that upon which he calls 
upon them to interplead ; Cramhmf v, TAomion. {a) 
The general principle will not now be disputed ; but it 
will be said that the Plaintiff, having originally taken 
possession under Jam^s Woodf continued, after his death, 
to be tenant to his heirs, and that he has never been 
tenant to the parties claiming under his will. He has, 
however, paid rent for two years to those parties, and it 
is not suggested that he has done so in consequence of 
any wilful misrepresentation or concealment on their 
part: on the contrary, he appears to have persisted in 
paying his rent to them, after he must have known that 
their title was disputed. That circumstance alone dis* 
tinguishes thb case from those cases at law which will 
be cited on the other side : but even if those cases were 
not so distinguishable, their authority is considerably 
shaken by the case of Hall v. Butler (6), which is the 
latest decision on this subject, and which, if it has not 
restored the old rule, that a tenant cannot, under any 
circumstances, be allowed to dispute the title of the 
person whom he has once recognized as his landlord, is 
sufficient, at least, to shew that the point is one which 
admits of very nice distinctions, and on which the law 
is far from being accurately defined. At all events, it 
is not so clear that what has taken place between the 
Plaintiff and the parties claiming under the will, has 
not created a new tenancy, as to justify this Court in 
depriving the Defendant, who makes this motion, of the 

opportunity 
(a) S Mylne 4* Craig, 1. {b) 10 Adol. ^ EUii, S04. 
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1 84 1 . opportunity of discussing that question before the tribunal 
^'^y'^ to which it properly belongs ; Pawis v. Smilfu {a) 

V. 

Wood. jj^^ Wigram and Mr. Ckapman Barber contriL 

The argument on the other side proceeds upon a mis- 
apprehension of the doctrine laid down in Cramshay v. 
Thornton, It was never meant to be decided in that 
case, that because a stakeholder has acknowledged the 
title of a person by letter or otherwise, he is estopped 
from requiring that person to interplead with a third 
party. The facts of that case were simply these*— that 
the firm of which the Plaintiff was a member having 
received a deposit of some iron from Raikes, had, by 
his directions, written a letter to Thomtorij informing 
him that they held the iron at his disposal : after which 
a paramount claim to the iron was set up by DamUjffl 
Now the ground of the decision was, not merely that a 
letter had been written by Cramshay to Thornton ac- 
knowledging hiis title, but that that letter had given to 
Thornton the same rights as against Craioshay which 
Raikes had before, and consequently, that inasmuch as 
Crcemshmf could not have made Raikes^ from whom he 
originally received the iron, interplead with Daniloffj so 
neither could he make Thornton. It cannot, however, 
be doubted, but that Crawshay might, notwithstanding 
the letter, have required Thornton' lo interplead with 
Raikes. And if so, neither the case of Crtmshay v. 
Thornton^ nor that of HaU v. Butler^ which turned upon 
the same principle, can ftirnish any authority against the 
order now appealed from. It is true that the dealings 
between the stakeholder and one of the claimants may 
be of such a nature as to create rights and liabilities 
between them, which no litigation between those claim'* 
ants alone could determine, and cases might, perhaps, be 

put, 
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, put, in which a court of equity would hesitate to decide 1841. 
upon the effect of such dealings, upon a motion for an 
injunction, or upon a demurrer to a bill of interpleader ; 
but it does not therefore follow, that the mere fact of 
the stakeholder having dealt with, or written to, a party 
gives that party a right to say that he will have the 
opinion of a court of law as to the legal effect of what 
had been done or written. Your Lordship has lately 
decided the contrary in the case of Suart v. Welch (a), 
which shews that there is no such invariable rule on the 
subject, and that this Court will not withhold its inter- 
position in such a case, provided it can see clearly, from 
the facts before it, what the opinion of a court of law 
would be. 

In the present case, the legal effect of what is alleged 
to have taken place between the Plaintiff and the De- 
fendants claiming under the will, can admit of no ques- 
tion ; because it has been established, by a long series of 
decisions at law, that although a tenant cannot be al- 
lowed to dispute the title of the party from whom he 
has received possession, yet that mere attornment by 
a tenant, already in possession of land, to another, on 
the supposition of his being the owner, is not sufficient 
to create a tenancy between them, or consequently to 
preclude the party so attorning from afterwards putting 
the other to the proof of his title, if an adverse claimant 
should appear; Sogers v. Pitcher {b)^ Fenner y. Dup^ 
lock (c), Gregory v. Doidge (rf), Hopcrq/i v. Kei/s (f ), 
Doe dem. Plevin v. Brawn, {g) 

The consequence is,*that the only issue to be tried in 

this action is an issue of devisavit vel non^ with which the 

Plaintiff has no concern, and which, he has therefore a 

right 
(a) 4 Mylne <$• Crmg, 305. {d) 5 Bing, 474. 

\h) 6 Ta«n/. 202. \e) 9 Bing. 615. 

(c) 8 Bing. 10. {g)lAdQk^ EUit, 447. 
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right to insist, shall be tried between the parties really . 
interested in the question. 

Mr. Jhrner^ in reply. 



March 51. 7^e LoRD CHANCELLOR. 

This is a bill of interpleader, filed by a person who is 
a tenant of part of the lands belonging to the late Mr. 
James Woodj against certain persons who claim under 
the alleged will of Mr. JVoody and others who claim as 
heirs at law. The question in contest between the co- 
Defendants beijDg, whether there was a good testa- 
mentary disposition of the property of the late Mr. 
James Wood, it would be quite a regular case for a bill 
of interpleader, if it were not for certain special circum- 
stances which are stated to have taken place between 
the tenants of the property and those who claim to be 
devisees. 

Sir Matthew Wood^ the party who disputes this 
being a proper case for interpleader, states, that after 
the death of James Wood^ there being papers found 
which were supposed by the Defendant to pass the real 
estate (and which is a subject still under litigation), a 
meeting was called of the tenants, which was attended, 
amongst others, by the present Plaintifl*. He states 
that, upon that occasion, the Defendant and other per- 
sons, who claim as devisees, represented that they were 
entitled to these lands, lately the estate of James fVood, 
under the will made by him as before-mentioned ; and 
the Defendant says that he believes, that the Plaintiff 
did believe such representation to be true. Then the 
answer states the circumstances under which those te- 
nants signed a paper containing an account of rent, and 
subsequently paid rent to those who claim as devisees, for 
a certain length of time after this meeting took place. 

Ttiese 
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These are the circumstances, taken from the answer 1841. 
of the Defendant, upon which the question is raised, 
whether this be or be not a proper case of interpleader. 
The Master of the Rolls considered it to be so^ and 
restrained certain proceedings which were pending be^ 
tween the parties for the recovery of rent due from 
the tenant. The Master of the Rolls granted an in- 
junction, as is usual in cases of interpleader, upon the 
Plaintiff paying the rent due into Court. It was ob* 
jected to the order of the Master of the Rolls, that 
this was not a proper case of interpleader, within the 
principle laid down in Crawshay t. 7%om/on, because 
the Plaintiff was under liabilities to one of the De* 
fendants. Sir M. Wood, beyond those which arose firom 
the title to the property in question, and which no 
litigation between the Co-defendants would therefore 
determine. That was the principle laid down in Cratxh 
zhay Vm Tkomtonj derived from the cases which I found 
to have established, as I thought, that rule; and no 
question is raised in this case as to that doctrine. The 
question is, whether this case fails within it or not. 

Now such liability, namely, a liability between the 
Plaintiff and Sir Matthew Wood, independently of the 
question arising upon the title in contest between the 
co-Defendants, is said to arise from the Plaintiff's being 
precluded from disputing the title of Sir M. Wood as 
his landlord, upon the ground of having paid rent, and 
done other acts stated to amount to an attornment and 
acknowledgement of Sir M. Wood as his landlord. 
The question, therefore, is, whether the facts stated in 
the pleadings, or rather the answer of Sir M, Wood, 
shew that there is a substantial question to be tried, 
upon that ground, between Sir M. Wood and the Plain-> 
tiff; for the mere fact of such a claim being made, and 
such a question being raised, cannot avail, unless it 
appears to the Court that there is a real and substantial 

Vol. I. O question 
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1841. quiestion to be tried. In a questioa of injunctioD, if it 
turns upon a matter of law or equi^^ the Court exer- 
cises its discretion to see whether there is really a sub- 
stantial question to be tried ; and if, instead of being a 
matter of law or equity, it be a matter of fi»ct, it must 
also exercise a similar discretion. 

N0W9 several cases were cited to shew that what haa 
taken place between the Plaintiff and Sir M. Wood 
precluded the Plaintiff, the tenant, from disputing the 
title of Sir M. Wood, whatever might be the result of 
the litigation between Sir Jf. Wood, claiming as devisee, 
and the heirs at law, who dispute the will set up on part 
of the devisees; and I postponed the consideration of 
this case till to-day that I might have an opportunity of 
examinmg those cases. 

It appears to me established, by the uniform cur- 
rent of all the cases (for there is not that discrepancy 
between the cases which was suggested), that the rule 
of law is, that after the death of the person to whom the 
occupier became tenant, the tenant may require the 
person claiming under the original lessor to prove his 
title under such original lessor ; and that although the 
tenant has paid rent to the person so claiming under 
the original lessor, he is not precluded from so doing 
by the payment of rent, and other acts which might, 
under other circumstances, amount to an attornment. 

Several cases were cited. Sogers v. Pitcher {a) was 
one ; that was a case of mere mistake as to the title of 
the party to whom the rent was paid. There was no 
misrepresentation by the party so obtaining payment of 
the rent: it was a mere misapprehension, and the pay- 
ment of rent under such mbapprehension was not con- 
sidered 
(a) 6 TaunU 202. 
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sidered as alteriDg the situation of the tenant He was 1841. 
permitted to call upon the person claiming his land to 
prove his title* 

Fetmer v. Duplcck (a) proceeded entirely upon the 
tenant's ignorance of the title of the party who claimed 
the rent 

Gregory y. Doidge{b) is a still stronger case: there 
does not appear to have been any misrepresentation; 
the tenant had deliberately acknowledged the party 
daiming as his landlord^ and made an agreement with 
respect to the rent upon that Cooling ; but this proving 
to have been done in ignorance of the title of the other 
party claiming, was held not to bind the tenant 

The case of Hopcraft v. Kyz (c) has no direct appli- 
cation; that decision having proceeded upon this — that 
the occupier did not hold under the party who claimed 
the rent» that party having been evicted by a tide para- 
mounty and the occupier having commenced a new 
tenancy under the party who so evicted his prior land- 
lord. 

The case of Doe dem. Plevin v. Broom {d) was a case 
of attornment made by the direction of the person 
under whom the tenant held. The title was disputed 
by his assignee; but Lord Denman^ in holding that 
the tenant was at liberty to dispute the title of the 
person to whom he had attorned, says that it was com- 
petent for him ** to explain and render inconclusive 
acts done under mistake or through misrepresentation;'' 
putting, therefore, mistake and misrepresentation, for 
that purpose, upon the same footing. 

So 

{a) S Bing, 10. (c) 9 Bing. 613. 

(*) 3 Bmg. 474. (</) 7 AM. * -Etfir, 447. 
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1841. So far I think it was admitted at the Bar that the 

cases were uniform. But a case was referred to^ Hall v. 
Butter {a)j which, it is contended, establishes a di£ferent 
doctrine. Now I think the doctrine of that case is bj 
no means inconsistent with the former cases, but com- 
pletely and entirely consistent with them. In that case, 
the tenant took possession, and held under a person 
named Neuittj who afterwards directed the tenant to pay 
his rent in future to the defendant. Butter^ Another 
person then claimed by title paramount to Nevitt. But* 
ler, the defendant, was entitled to stand in Nevitfs place; 
and the tenant, who could not dispute NevUfs title, 
was held to be equally precluded from disputing But- 
let^B. The Judges put it upon this ground, either that 
the defendant Butler ratified the demise, or that there 
was a fresh demise by him ; and that in either case the 
tenant couid not dispute Butler^s title. Now it will be 
observed that in either case the tenant was disputing the 
title of the person from whom he derived his tenancy, 
and not the title of a party claiming through such 
person. There is nothing, therefore, at all inconsistent 
in the doctrine of that case with the doctrine of all the 
preceding cases. 

Upon this review of the cases at law, there appears to 
me to be no doubt but that the Plaintiff, notwithstand- 
ing what has passed between him and the Defendant, 
Sir M. Woodj is entitled to shew if he can, that Sir M. 
Wood is not a devisee of the original lessor, and there- 
fore not entitled to the tenant's rent; for that there'[is 
no question between the Plaintiff and any of the De- 
fendants, except that which is in dispute between the 
different Defendants, and that this is, therefore, a proper 
case for interpleader. 

The motion must be refused, with costs. 

(a) 10 Adoh i Ellis, 204. 
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IN THE 

HIGH COURT OF CHANCERY. 



BETWEEN 

CHARLES LANCELOT HOGGART PlaintifF; i84i. 

AND ^^''^ 

JOHN CUTTS, CHARLES VICKERS,and WIN- 
WOOD THODEY - - Defendants. 



^IIHE Plaintiff in this cause, who was an auctioneer, Where a fund 

-*• was employed, in the month of June 1835, by the JJ^ fj^jj^ * 

Defendant Thodey^ to sell an estate for him by auction. ^^^^^''J?! 

The Plaintiff, accordingly, advertbed the estate to be three partis, 

sold, subject to certain conditions of sale, by which it °"? ^ITu^^ 

was, amongst other things, provided that the purchaser whole of it, 

should, at the time of the sale, pay a certain proportion *°^ SSmed^ 

of the purchase money by way of deposit, and that, in it in certain 

the event of his not complying with the conditions, Midtbestake- 

the deposit should be forfeited. The sale took place llJjl^®;.^*^ • 
* '^ bill of inter- 

on pleader 
against the 
three dainumts, the Court, at the hearing^ diBinissed the bill with cosu, as against 
one of the parties claiming a part of the mnd, and decreed that the other two par- 
ties should interplead as to the other part. 
Form of decree in an interpleading suit. 

Vou I. P 
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I84fl. on the 19th of June 1835, when the Defendant CvUs 
became the purchaser for the sum of 670/., and paid 
the sum of 1S4</. to the plaintiff as a deposit In 
consequence of some disputes which arose between 
Thodey and Cutis about the title, the completion of that 
purchase was delayed; and in the month of May 18S7, 
Tliodeyj alleging that his contract with CuUs wss at an 
end, and that the deposit of the latter had been for- 
feited, instructed the Plaintiff to put the estate up again 
to auction. A second sale accordingly took place, at 
which the Defendant Vickers became the purchaser for 
the sum of 64<0/., and pmd the sum of 1282. to the 
Plaintiff as a deposit. Ctdts^ however, continued to 
insist upon a specific performance of hb contract; and 
disputes having, in consequence, arisen between the three 
Defendants, as to their respective rights under the two 
contracts, Thodey brought an action against the Plain- 
tiff for the recovery of both the deposits. Upon that 
action being brought, the Plaintiff applied to CuUs and 
Vickers for instructions, and suggested to them that, if 
they objected to his paying over the deposits to Thodey^ 
they should either indemnify him in defending the 
action on their behalf, or that they should undertake the 
defence of it themselves as to their respective propor- 
tions. To that suggestion, however, they refused to ac- 
cede, and at the same time warned the plaintiff that, if 
he paid over their deposits to Thodey^ he would do it 
at his own risk, and that they should, at all events, hold 
him responsible for them. 

A bill was afterwards filed by CtUts against Thodey^ 
the Plaintiff, and Vickers^ praying a specific perform- 
ance of his contract, and an im unction to restrain 
Thodey from proceeding in his action. No injunction, 
however, was ever moved for in that suit; and Thodey 
continuing to prosecute his action, the Plaintiff, after 

two 
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two unsuccessful applications to a Judge for the pur- 1841. 
pose of compelling the Defendants to interplead at law, 
filed the bill in this cause on the 5th of June 18S8, 
praying that the Defendants might interplead, that the 
Plaintiff might be at liberty to bring the deposits into 
Court, and that Thodey might be restrained by injunc- 
tion from the further prosecution of his action, and that 
the other Defendants might, in like manner, be restramed 
from ail other proceedings at law touching the matters 
in question. 

On the 8th of June 18S8, the Plaintiff moved, before 
the Master of the Rolls, that he might be at liberty to 
pay the deposits into Court, and that thereupon an in- 
junction might issue in the terms of the prayer of the 
bill; which was ordered accordingly. Under that order, 
which recited that all the Defendants had appeared 
upon the motion, the two deposits were paid into court 
in one gross sum, and were invested, in the usual 
manner, in the purchase of a sum of 277/. 125. 4td. Bank 
3 per cent, annuities. 

The Defendants then put in their several answers to 
the bill. 

CuttSf by his answer, insisted that he was entitled to 
a specific performance of his contract, and that, in the 
mean time, his deposit ought not to be paid to Thodej/, 
He also stated, that, a few days before the second sale, 
he had warned the Plaintiff not to offer the estate again 
for sale, at the same time requiring him to hold his (the 
Defendant's) deposit, until the title should be com- 
pleted. 

Vickers^ by his answer, claimed to be interested in the 
deposit paid by him; inasmuch as, if TJiodey s\\o\j\A be 

P 2 unable 
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1841. unable to give him a good title to the estate, he would 
be entitled to have his deposit returned to him, with 
interest 

Tltodey^ by his answer, submitted that he ought to 
be allowed to proceed in his action for a recovery of the 
deposits, and that if Cutis or VicJcers disputed his right, 
they ought to be allowed to defend the action in lieu of 
the Plaintiff. 

None of the answers, however, raised any objection to 
the frame of the suit, or, in terms, disputed the Plain- 
tiff's right to the relief prayed by the bill. 

No evidence was taken in the cause ; and by the de- 
cree, made by the Master of the Rolls, it was referred to 
the Master to tax the Plaintiff his costs of the suit, and 
of the action at law in the pleadings mentioned ; and it 
was ordered that so much of the sum of 277/. 1 2s. 4J. 
Bank 3 per cent, annuities, as, together witli the sum 
of 16/. ISs. cash, standing in the name of the Ac* 
countant-General in trust in the cause, would be suf- 
ficient to raise those costs when taxed, should be sold, 
and that out of the money to arise by such sale, to« 
gether with the said sum of 16/. ISs. cash, such costs 
should be paid to the Plaintiff's solicitor ; and it was 
ordered that the injunction awarded by the order of the 
8th of June 1838, to restrain all the Defendants from 
proceeding against the Plaintiff at law as therein men- 
tioned, should be continued until the further order of 
the Court; and all parties were to be at liberty to apply, 
as there should be occasion. 

The Defendants Cutis and Vickei^s having respectively 
appealed from that decree, the two appeals now came 
on to be heard together. 

Mr. 
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Mr. Richards and Mr. BqgerSj for the Plaintiff, in sup* 1841. 
port of the decree. 

The objection which will be taken to the frame of the 
bilJy as being multifarious, is not entitled to any atten- 
tion at this stage of the suit: for it is one which is, in 
all cases, within the discretion of the Court, Campbell v. 
MajcJcajf (a), and is seldom, if ever, allowed to prevail at 
the hearing. In interpleading suits, after the fund in 
dispute has been paid into Court, it is too late even to 
demur : Hyde v. Warren. (J) 

{The Lord Chancellor. It is impossible that the 
payment of money into Court can have that effect.] 

In the present case it is not necessary to contend for 
so general a proposition, because the motion for liberty to 
pay the money into Court was not made ex parfe^ but in 
the presence of all the Defendants, and if they had any 
objection to make to the frame of the bill, that was the 
proper time to have made it ; at all events, the objection, 
if a valid one, should have been taken by their answers, 
if they intended to rely upon it at the hearing. 

[7%e Lord Chancellor. The difficulty is not one of 
form merely, but that the two purchasers are not claim- 
ing the same thing. It is competent to the Defendants, 
if the facts are before the Court, to insist upon any ob- 
jection of that kind at the hearing, though not raised by 
their answers.] 

If, however, the Court sees that the Plaintiff is a 
mere stakeholder, it is bound, if it can, to find the means 
of determining the rights of the different claimants 

without 

(a) 1 Mylne 4r Craig, 605. (b) 19 Ves, 322. 

P 3 
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1841. without involving him in the litigation between them; 
and it has the power to prescribe to the Defendants 
any course of proceeding which it may think fit for 
that purpose; Angell v. Hodden* {a) In the present 
case, the Master of the Rolls was of opinion, that the 
prosecution of Cutt^s suit for specific performance was 
the readiest mode of determining the rights of all par- 
ties ; and finding that suit abready instituted, his Lord- 
ship considered it unnecessary to give §By directions 
in his decree, as to the particular mode in which the 
parties were to interplead. 

[TJie Lord Chancellor. If Cutis succeeds in that 
suit, it will decide the rights of all the parties : but if 
he fails, it leaves Ficker^s claim wholly undecided.] 

If that proceeding be considered inefiectual, the 
Court may mould Thodetfs action in such a manner as 
to enable CuUs and Vichers to defend it as to their re- 
spective deposits ; and in that way the rights of all 
parties may be determined. 

Mr. Lee and Mr. HeailifiM for the Defendant 
CtdU. 

There is no precedent for such a bill as this. The case 
which it states is not, as between two of the parties at 
least, a case for interpleader ; that proceeding being ap- 
plicable only where two or more persons claim the same 
debt or duty, Crawshay v. Thornton (i), whereas dots and 
Vickers are here claiming two totally different thmgs. 
The Plaintiff" has himself complicated the case by re- 
selling the estate after he had notice of Cutt^s title. How 

can 

(a) 16 Vci. 202. {b) 2 Miflne * Craig, 1. ; see 

p. 21. 
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can he ask the assistance of the Court to relieve him 1841. 

from the embarrassm^t which he has created by his 

own act? The resale to Vickers was an implied slander 

on Cuttffs title ; and the Plainti£P, by concurring in that 

act, has contracted a personal liabili^ to CuHsy which 

no litigation between the Co-defendants can determine. 

[The Lord Chancellor. The sale to Vickers could 
not affect Cutt^s title to his deposit Do you mean that 
if the Plamtiff had filed a bill against Thodey and 
CuUs only, that would not have been a good bill of 
interpleader ?] 

The conduct of the Plaintiff is, at all events, material 
to that part of the decree which gives him his costs. 
According to a decree in an old case, cited in Dawsoti v. 
Hardcastle (a), the Plaintiff in an interpleading suit is 
entitled to his costs only where it appears ** that he has 
not done any thing amiss in the cause," -* which cannot 
be predicated of the Plaintiff in this case. With, respect 
to the two modes of proceeding which have been sug- 
gested for the purpose of determining the rights of all 
the defendants in this suit, your Lordship has already 
disposed of the first, and the failure of the attempt to 
make the Defendants interplead at law is a sufficient 
proof of the impracticability of the second. 

Mr. Tinney and Mr. Rasch appeared for the De- 
fendant Vickers^ but were stopped by 

The Lord Chancellor ; who said 

That he did not see how it was possible to maintain 
the decree against Vickers; because he might have 

grounds 
(a) 9 Cox, 278. ; see p. 279, 
P 4 
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1841. grounds for recovering his deposit, quite independent of 
CtiUfs title : besides, the decree was clearly wrong, as 
to him, in other respects. Hoggart had put up the 
property a second time for sale, having CuU^s deposit 
already in his hands, and it could not be assumed, as 
a matter of course, that Hoggart was entitled to his 
costs, under those circumstances, as against Fickers. 

Mr. Wood appeared for Thodey. 

Mr. Bichards in reply. 

The Lord Chancellor. 

This is a case in which it is very probable that, by 
consent and arrangement between the parties, nil the 
questions might be disposed of, in such a manner as to 
save expense : but if it comes adversely before me, the 
sole question for me to consider is, whether this is a 
proper case for interpleader. It has been objected, that 
the suit is multifarious; and so it is, in a certain sense; 
but that is not the only objection. The cases in which 
the objection of multifariousness has been overruled at the 
hearing, are cases where the questions blended together 
are such as it is inconvenient, as a general rule, to unite 
in one suit, but which the Court can nevertheless deal 
with when so united. Here, the questions blended to- 
gether are such as the Couit ca(inot so deal with. 

The real objection, howeyer, here, is, that this is not a 
case for interpleader at ali.^TThe definition of interpleader 
is not, and cannot, nowj be disputed. It is where the 
Plaintiff says, I have a fund in my possession in which 
I claim no personal interest, and to which you, the De- 
fendants, set up conflicting claims; pay me my costs, 
and I will bring the fund into Court, and you shall con- 
test 
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test it between yourselves. The case must be one in 1841. 
which the fund is matter of contest between two parties, 
and in which the litigation between those parties will 
decide all their respective rights with respect to the 
fund. Here TTiodeyputs the estate up to sale; Cutis 
becomes the purchaser, and pays a deposit. The plain- 
tiff then, by the direction of Tkodey^ puts the estate up 
again ; and Vickers becomes the purchaser, and pays a 
deposit Now, what is there in common between the 
first and second purchasers ? This, it is true, is in common 
between them, namely, the question of which is to be the 
purchaser of the estate ; but the question here is, who 
is entitled to the deposits. The suit of Cutts will decide 
whether Cutis is to be the purchaser : and if Cutis suc- 
ceeds, Vickers will be entitled to have his deposit re- 
turned, as a matter of course. But if Cutts faik, 
Vicker^s clum • still remains, and nothing will be de- 
cided as to his rights ; and, therefore, in that event, a 
new proceeding must be instituted between Vickers and 
Thodey. Is it possible, in this suit, to settle all the 
questions between these two sets of parties ? No case 
has been cited to justify such a suit; and I think that, 
in treating this case as coming before me adversely, I 
should be doing great prejudice to the practice of the 
Court, if I were to allow this decree to stand. The bill, 
however, is a proper bill as between Hoggart^ CuttSy and 
Thodey: there can, in thal^suit, be no question about 
Hoggarfs conduct. He is a mere auctioneer employed 
to sell the estate, and has a right to make Cutts and 
Thodejf determine between themselves which of them is 
entitled to a fund in which he claims no personal in- 
terest. The suit, however, cannot be sustained as to 
Vickers also ; and if I am to decide which of the De- 
fendants, Cutts or Vickers^ is to be dismissed from the 
suit, I have no hesitation in retaining Cutis^ because he 
is the first purchaser, and because the case as to him is 

the 
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1841. the more simple. The bill, therefore, must be dk* 
missed as to Vickersy with costs ; and as I am told that 
the two deposits are now mixed together in one fond in 
Court, there must be an inquiry how much of the fund in 
Court belongs to Vickersh deposit That must be re« 
turned to Hoggart^ and the injunction as to that deposit 
must be dissolved. Then there is a suit pending by 
Cutis for a specific performance ; that suit will decide 
Cutt^s right to the estate. I shall therefore order 
Cults to proceed in his suit, with liberty to apply : of 
course^ if he does not proceed, the other parties will 
apply. 



It was afterwards agreed between the parties that the 
sum of 135/. 125. Sd. Bank annuities was the amount 
which had been purchased with Vickeris deposit 

The decree, as finally drawn up, was as follows: — 

*^ His Lordship doth order, that the Plaintiff's bill do 
stand dismissed out of this Court, with costs, as against 
the said Defendant Charles Vickers^ and with costs as to 
the other Defendants, so far as relates to the said Defend* 
ant Charles Vickersy and to the purchase and deposit by 
him in the pleadings mentioned ; such several costs to be 
taxed by the Master : and it is ordered that 135/. 12^. Sd^ 
part of the 277/. 125. \id. Bank 3 per cent annuities, and 
2/. 35. 4^/., part of the sum of 20/. \6s. 3c/. cash, respec- 
tively standing in the name of the Accountant-General 
of this Court, in trust in and placed to the credit of 
this cause, being the amounts that have arisen fi*om 
the sum of 128/., the deposit paid by the said Charles 
Vickers in the pleadings of the said cause mentioned, 
be transferred and paid to the Plaintiff, Charles Lancelot 
Hoggart. And it is ordered, ths^t so much of the in- 
junction 
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junction granted in this cause as relates to the Defend- 1841. 
ants Winwood Thodey and Charles Vickersj in respect 
of the purchase and deposit of the said Charles Vickers, 
be dissolved. And it is ordered that the said injunction, 
as regards the Defendants Winwood Thodey and John 
CuttSy be continued; and it is ordered that it be referred 
to the Master to tax the Plaintiff his other costs of this 
suit; and it is ordered, that so much of 141/. 175. 86?., 
residue of the said 277/. 12^. 4c{. Bank S per cent an- 
nuities, as, with 18/. 125. lie/., residue of the said sum 
of 80/L 165. ^d. cash, will be suffident to raise such last- 
mentioned costs, be sold, with the privity of the Ao- 
countant-General, and out of the monies to arise by 
the said last-mentioned sale and the said cash, it is 
ordered, that the said last-mentioned costs of the said 
Plaintiff Charles Lancelot Hoggartf be paid to Mr. 
William Paterson^ his solicitor, without prejudice to the 
question by whom the same shall be ultimately paid. 
And it is ordered, that the Defendant John Cutis do 
prosecute his suit against the Plaintiff, and the said De- 
fendants Winwood Thodey and Charles Viewers. And it 
is ordered, that the said respective sums of 20/. and 20/., 
deposited with the registrar by the said Defendants 
J{An CuUs and Charles Vickers^ on setting down their 
petitions of appeal, be returned to them respectively. 
And his Lordship doth reserve the consideration of ail 
further directions; and any of the parties are to be at 
liberty to apply as to this Court as there shall be oc- 
casion.'' 

Reg. Lib. A. 1840, foL 856. 
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1840* 



1840. 

Nov. 20. 25. 

1841. 

Jan, 25. 



The ATTORNEY-GENERAL v. The IRON- 
MONGERS' Company. 



rWlHOMAS BETTON, by his wiU, dated the 15th 

-^ February 1728, gave all the residue of his estates 

to the Ironmongers' Company, in the city of London^ 

and their successors upon trust, to apply one moiety of 



A testator 
gave the re- 
sidue of his 
estate to an 
incorporated 
company in 

London^ upon the income to the redemption of British slaves in Turkey 

o™J moirt/^^ or Barbary^ one fourth part to the support of charity 

of the income schools in the city and suburbs of London^ where the 

demi^mi of education was according to the church o( England^ not 

Britith slaves irivinff 

in Turkey ® * 

or Barbarv, and one fourth part to the support of charity schools in the city and 
suburbs of London^ where the education was according to the Church of Sngfand, 
not giving to auy one above 20/. a vear; ^nd in consideration of the company's 
care and pains in the execution of his will, out of the remaining fourth part to 
pay 10/. a year to such minister of the Church of England as should from time 
to time officiate in their hospital, and the rest to necessitated decayed freemen 
of the company, their widows and children, not exceeding 10/. a year to any 
family. And the testator positively forbade his trustees to diminish the capital by 
giving awaj^ any part of it, or to appl^ the income to any use or uses but those 
mentioned in his will. The income of a moiety of the residue having, for several 
^cars, been suffered to accumulate, in consequence of there being no British captives 
in Turkey or Barbary,an information was filed for the administration of the charity 
estate, including the accumulations of that moiety ; and it appearing that there 
were then no such British slaves to be redeemed, and no other object naving been 
suggested which, in the opinion of the Court, bore any resemblance to the redemp- 
tion of such slaves, it was declared that, after setting apart a certain sura out of 
that moiety and its accumulations, to provide a fund for the redemption of any 
British subjects who might thereaiier be held in shivery in Turkey or Bardary, the 
income of the surplus of that moiety and its accumulations ought to be applied 
in supporting and assisting charity scnools in England and IVales, where the edu- 
cation was according to tne church of England^ but not to an amount of more 
than Wl. per year to any one school ; and it was referred back to the Master to 
settle and approve a scheme for that purpose. 

Under a reference to approve a scheme for the application of charity funds, the 
Master has no authority to allow, still less to invite any person to intervene in the 
inquiry, who is not a party to the cause. Tf any such person is desirousi of pro- 

J>osing a scheme of his own, his proper and only course is to apply to the Court for 
eave so to do. 

In an information, the Attorney-General, and not the relator, is the party prose- 
cuting the cause : and, therefore, Uie Court will not allow counsel for the relator to 
be heard in any other character than as counsel for the Attorney-General 
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1840. it did not appear to him that there was then any British 
'^T^*^ subject held in slavery in Turkey or Barbcny; and 
Attobksy- that, therefore, no part of the moiety in question could 
GcNEBAL Y^ applied to the object mentioned in the wOI; pro- 
The ^ oeeded to certify that, inasmuch as there had been 
Company. British subjects held in captivity in Turkof and JSor- 
banfj he was of opinion that it would be fit and proper 
to set apart 7000/. S per cent annuities, in order that 
the income thereof might form a fund to provide for 
the redemption of any British subjects ifHio might 
thereafter be detained in slavery either in Turkey or 
Barbary. He then certified his approval of a scheme 
which had been proposed by the company, for the ap- 
plication of the income of the surplus of that moiety, 
and its accumulations, to the other objects mentioned in 
the will; and he further certified, that he was of opinion 
that such scheme could be carried into efiect without 
the aid of parliament 

Upon the cause coming on to be heard for further 
directions, before Sir J. Leach M. R., in the month of 
November 183S, his Honor confirmed that part of the 
Master's report which related to the appropriation of 
the 7000/. 3 per cent, annuities (a), but declared that 
the Court had no jurisdiction to apply the income of the 
surplus of the moiety in question, and the accumulations 
thereof, to any purpose inconsistent with the intentions 
of the testator expressed in his will with respect to the 
redemption of British captives ; and his Honor referred 
it back to the Master to settle and approve of a proper 
scheme to be submitted to parliament, for the appli- 
cation of the income of such surplus and accumulations. 

As 

(a) A similar course appears of lAandaff^ cited 2 Mi^ne <f- 
to have been adopted in The Keen, p. 586. 
AUorney^General v. The Buhop 
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As to that declaration, however, and the reference con- 1 840. 
sequent upon it, the order of Sir J. lieach was reversed, Th^*^ 
upon appeal, by Lord Brougham^ who, by an order of Attorney 
the 21st Naoember 18S4, remitted the cause back to be Gen seal 
reheard on further directions by the Master of the KoUs, The 
with a declaration that the Court had jurisdiction to *Companyr* 
apply the income of the surplus of the moiety in ques- 
tion and the accumulations thereof ad near as might be 
to the intention of the testator, having regard to the 
bequest touching British captives, and also to the other 
charitable bequests contained in the will. 

The cause being so remitted, came on to be reheard 
for further directions before Sir C C.Pepys M. R., who, 
by an order of the 1st May 1835, referred it back to 
the Master to review his report on the footing of that 
declaration. 

The material substance of the Master's separate re- 
port made in pursuance of that order, will be found 
sufficiendy stated in the second volume of Mr. BeaoarCs 
BeportSy p. 318., where the case is reported upon the 
bearing, before the Master of the Rolls, of exceptions 
taken by the Defendants to that report, and of two 
petitions in relation to it, one presented by the relator, 
in the name of the Attorney-General, and the other by 
the trustees of a charity called the Mico charity, upon 
which petition a separate order was made dismissing it 
without costs. 

The relator having, in the name of the Attorney- 
Genersd, appealed from the order upon the exceptions ; 
and the trustees of the Mico charity having presented 
an appeal petition to the Lord Chancellor, praying that 
the orders made by the Master of the Rolls, on the 
ex<:eptions and on their petition, might be discharged or 

varied. 
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lS4fO. varied, with a further prayer to the same effect as the 

^^^nC*^ prayer of the original petition ; those two appeals now 

ATTOBNEt- came on to be heard together. 
General 

V, 

The It will be convenient, however, before proceeding to 

Companj. ^^ argument upon the merits, to dispose of a question 
which, in the course of that discussion, arose, with re- 
spect to the right of the trustees of the Mico charity to 
be heard in support of their petition ; and, for that pur- 
pose, it will be necessary to state the circumstances 
under which those parties intervened, in the inquiry 
before the Master, and, afterwards, upon the hearing 
before the Master of the Rolls, and, subsequently, upon 
this occasion, and which were these: — 

The Master, with a view to the prosecution of the 
inquiries directed by the order of the 1st of Mm^ 1835» 
had caused advertbements to be published, inviting any 
society, incorporated or otherwise established as a per- 
manent society for any charitable purpose, similar to or 
connected with the intention of the testator expressed 
in his will, to come in and establish its claim. In pursu- 
ance of those advertisements, claims were brought in on 
behalf of about seventy different charities, including the 
Mico charity, die trustees of which attended repeatedly 
before the Master by counsel in support of their scheme ; 
the result of which was, that the Master reported con- 
ditionally in favour of the Mico charity, subject to the 
judgment of the Court upon a point reserved; the 
claims of the other charities, with the exception of two 
for which some provision was recommended in another 
part of the report, being disallowed. Helying upon 
that finding in their favour, and without further leave 
of the Court, the trustees of the Mico charity presented 
their petition to the Master of the Rolls, by whom they 
were allowed to be heard ; and their petition was dis- 
missed. 
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missedy as above mentioned, upon the merits. The 1840. 

present appeal petiUon was presented upon the same ^"^^h^ 

ground, and without further authority from the Court; Attornst* 

but, upon their counsel proceeding to address the Court G«»j|^ebal 

next after the counsel for the relator, an objection was The 

taken, both on the part of the relator and of the De- ^^c^^^f 
fendants, to their being heard at all. 

lif r. Bethell and Mr. jBoft, who appeared for the trus- 
tees of the JlfiVo charity, having been called upon by the 
Liord Chancellor to address themselves, in the first in- 
stance, to that objection, contended that if the mode of 
their intervention in the proceedings had been, in any 
respect, irregular, the irregularity consisted in the pub- 
lication of the advertisements by the Master, and not in 
the conduct of the parties who came in before him in 
pursuance of those advertisements: That if either the re- 
lator or the Defendants, as parties to the cause, had felt 
themselves aggrieved by that course of proceeding, they 
ought to have made it the subject of an application to 
the Court; and the trustees would then have had an op- 
portunity of adopting the course, which perhaps would 
have been more strict and regular, of applying to the 
Court, by petition, for leave to appear in person, or 
by Qounsel of their own, distinct from the counsel of 
the relator, in support of their particular scheme : That, 
having been induced, first by the act of the Master, 
and afterwards by the acquiescence of the parties to the 
cause, to consider themselves duly and regularly admitted 
to a participation in the proceedings, it would be unjust 
to turn them round now upon a point of form, more 
particularly as the nature and details of their scheme 
were not stated in the Master's report, nor were in any 
way brought under the view of the Court, except by 
their petition ; and consequently, as both the relator and 
the Defendants were adverse to their scheme, unless 

Vol. I. Q this 
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1840. this petition were entertained, and the petitioners heard 
''■^V^ in its support, the Court would have to decide upon the 
Attorney- propriety of the Master's finding, and upon the pcHnt 
Genebal which had been expressly reserved for its consideration. 
The without having the means of knowing what was the na- 
^"company*** ture of the scheme, or what were the grounds upon which 
the Master -had recommended its adoption : That by 
the conditional finding of the Master in their favour 
they had acquired an interest in the fund in litigation ; 
and that, in that respect, their situation was analogous to 
that of creditors and legatees, whom it was the constant 
practice of the court to admit as parties to all proceed- 
ings in the cause in which the Master's adjudication 
upon their rights was in question. 

The Lord Chancellor, without hearing any argu- 
ment in support of the objection, said that, so far as the 
right of the petitioners to be heard depended upon the 
finding of the Master in their favour, they stood in no 
better situation than those parties whose claims the 
Master had disallowed; and that it was impossible to 
allow the petitioners to be heard on that ground, with- 
out giving a similar liberty to all the seventy charities 
which had carried claims into the Master's office : That 
the case had no analogy to that of creditors or legatees : 
for the form of the Master's finding in those cases was 
that the parties had or had not a title to or interest in 
the fund jn litigation ; whereas, in this case, all that the 
Master had done was to suggest a scheme in favour of 
the petitioners. If the Master had erroneously found 
that the trustees of the Mico charity were entitled to the 
fund, the Court must have heard them, because the 
Master would then have raised a question of title : and, 
however unfounded the Master's opinion might have 
been, the Coui*t must have heard the grounds upon 
which he had proceeded, in order to be perfectly safe in 

correcting; 



CASES IN CHANCERY, 21S 

correcting the error. It was true, that the Master had, 1840. 
by advertisements, called upon the petitioners to come ^Jif^ 
in before him, as if they had a claim upon the fund ; and Attobnit- 
tbac the parties who now objected to their being heard Gbnkbal 
had acquiesced in that course of proceeding. It would The 

be in vain, however, for the Court to endeavour to pre- qI^^J^ 
vent expense in these proceedings, if it was to be in die 
discretion of the Master or of the parties in the. Master's 
office to let in claimants without an order of the Court. 
In inviting parties to come in, the Master had fallen into 
a great error, and the parties so invited ought never to 
have been heard in the Master's office at all. Where 
an enquiry of this sort was going on between the At* 
torney-General and the trustees of a surplus fund, and 
any party thought he could aid the objects of the refer- 
ence, and suggest a better plan than was likely to be 
suggested by the parties to the oiuse, his proper course 
(as had been admitted at the bar), was to apply to the 
Court for leave to intervene in the proceedings. That 
was not only the proper, but the only course; and, 
therefore, as the petitioners had not adopted it, they 
could not be heard ; for if the door were opened to this 
case it would be impossible to shut it against others. 

The petition of the trustees of the Mico charity was 
accordingly dismissed, and the argument upon the merits 
was confined to the appeal upon the exceptions. 

Mr. Cooper and Mr. Anderdon^ in support of the ap* 
peal, contended that the order of the Master of the 
Rolls, so &r as it sanctioned the application of the 
moiety of the fund, the original object of which had 
failed, to the two other objects mentioned in the will, 
was, in effect, a revival of the scheme which had already 
been rejected by the Court, and was at variance with 
the order of reference by which the Master had been 

Q 2 directed 
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1840. directed to review his report, *^ having regard to the 
^'^^r^ intentions of the testator as to the bequest touching 
Attoi^ket- British captives, and having regard also to the other 
^'""^^ charitable bequests in his will": That the intent and 
The ^ nieaning of that order evidently was to prescribe to the 
Company. Master the adoption of some scheme which would be 
in conformity with the established doctrine of ty preSf 
a doctrine which forbade the application of a charity 
fund to any object wholly dissimilar to that pointed out 
by the testator, until it had been ascertained that no 
analogous object could be found; and that there was 
no authority for the proposition, which appeared to 
be assumed by the Master of the Rolls, that a different 
rule applied in a case when the disappointed gift was 
coupled with others in the same will, from that which 
was admitted to exist in cases where the disappointed 
gift stood alone: that the authorities which would be 
cited in support of that proposition, with the exception 
of that of Attomey^General v. Bishop of Uand(iff{a\ 
which did not appear to have been litigated, were 
all cases in which the fund in question was devoted to 
charity generally, without any particular object being 
specified, and consequently could have no application 
to the present, until it should have been ascertained 
that there was not only a failure of direct objects of the 
bequest, but that there was no other charity more 
nearly resembling that which had failed than either of 
the otliers mentioned in the will ; Attorney-General v. 
Whiteley (i) : that, in the present case, there was not 
only no finding of the Master or declaration of the 
Court to that effect, but it was obvious that many ob« 
jects might be suggested more nearly related to the re- 
demption of captives in £ar6ary than either the schools in 
the neighbourhood of the city of London^ ox the decayed 

freemen 
(a) See 2 Mylnt 4* Ketn, 586. (6) 1 1 Vet. S41. ; see page 85^. 
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freemen of the Ironmongers' Company : for instance, con- ] 840. 
sidering that it was owing to the naval victory at Algiers, 
that there were now no direct objects to which this fund 
could be applied, and that its accumulation had in fact 
commenced from the date of that event, any of the va- 
rious naval charities in the country, and particularly Ibonmonowb* 
those which were now affording relief to sailors who 
had fought in that battle, naturally suggested themselves 
as more nearly related to the original purpose than either 
of the other charities mentioned in the will. At all 
events, it was a conclusive objection to the scheme which 
had been adopted, that it would have the effect of nar- 
rowing the operation of a charity, originally general in 
Its nature, to a particular district and a limited class of 
objects ; whereas the principle of the Court was to ad- 
here, as far as possible, to the general character, even 
where it was obliged to vary the particular form, of 
the application pointed out by the testator; and thai 
wherever that was not practicable, its tendency was to 
select such a scheme as should extend the application of 
the fund, rather than to restrict it within narrower limits. 

Sir William Folleiij Mr. fVigranij and Mr. Sharpe, for 
the Ironmongers' Company, contended that the jurisdic- 
tion of the Court in cases of this kind was much more 
discretionary than the argument of the Appellant seemed 
to suppose ; and it was only when the exercise of that 
discretion was clearly at variance with some established 
principle of law that an appellate Judge would feel him- 
self justified in interfering: that if, in adjudicating be- 
tween the rival claims of several objects, all of which 
were so remote from the original purpose as those which 
had been suggested, the Court were to speculate and 
refine upon the different degrees of their approximation 
tx> the expressed intention of the testator, there would 
be no end to the diversities of opinion which different 

Q S Judges 
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Judges would entertain; and the consequence would be» 
that in the attempt to apply the funds to such a purpose 
as should be most in conformity with the will of the 
donor, the fund itself would be wholly exhausted in 
litigation. 

They then pursued the same line of argument, and 
cited the same authorities in support of the sdieme of 
the Defendants as had been insisted upon in the Court 
below, (a) 



On the conclusion of the argument for the Defendants, 

Mr. tVrm^ stated that he appeared for the Attorney- 
General, in a character distinct from the relator, and 
that he should support the order of the Master of the 
Rolls, unless the Court should allow him to do that 
which he had done at the Rolls, namely, support the 
Master's report upon the case of die Mico Charity as 
well as the others which were there referred to: but 

The Lord Chancellor said, that, on an mformation, 
the Attorney- General was the party prosecuting the 
cause, and was the only party whom the Court could 
recognise in that character ; and therefore that his Lord- 
ship could not hear the Attorney-General against the 
relator, or the relator against the Attorney-General. 

Mr. Cooper was then heard in reply. 



1841. 
Jan, 29. 



The Lord Chancellor. 

Tlie efiect of the order now under consideration, is to 
declare that the moiety of the income of the property by 

the 
(a) See 2 Beav. 320, 521 . 
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the will devoted to the redemption of British slaves in 1841. 
* Turhy and Barbary ought (the failure of such gift for ^*^!J«f^^ 
want of objects bedng established) to be applied to the Attoaney- 
two other objects named in the will. The first question ^*^^*a^ 
I have to consider is, whether that application of the The 
property ought to be established ; and, before I advert "company" 
to the terms of the will, I must shortly observe upon 
the former order, from which it must, I thiuk, be in- 
ferred that this mode of application has hitherto been 
disapproved by all the other Judges by whom this ques- 
tion has been considered. 

The decree of 1830 directed the Master, if he found 
that there were no objects of the first gift, to inquire 
how that moiety of the income destined for it should be 
applied, regard being had to the will, and to approve of 
a scheme accordingly, and to inquhre whether it could 
be carried into efiect without the aid of parliament. 
The Master reported in favour of a scheme proposed 
by the Defendants, by which this moiety of the income 
was to be equally divided between the two other objects 
mentioned in the will, namely, the second, charity schools 
in the city and suburbs of London^ where the education 
is according to the Church of Englandj no one to have 
more than 20/. a year ; and the third, necessitous decayed 
freemen of the city, their widows, and children : and he 
reported that such scheme could be carried into efiect , 
without the aid of parliament. 

When the cause came before Sir J. Leach, in Nffoem^ 
ber 183S (a), he differed firom the Master in one respect, 
and declared that this Court had no jurisdiction to apply 
the funds to any purpose unconnected with the intention 
of the testator, and referred it to the Master to approve 
of a scheme to be submitted to parliament for the ap- 
plication 
(a) See 8 Mt/lne i Keen^ 576. 
Q4 
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1841. plication of this moiety of the income. It appears to 
^*^^;j^^*^ me that his Honor could not have made this order 
Attorney- without being of opinion that the scheme approved by 
General ^j^^ Master was contrary to the intention of the testator. 
The and one which ought not to be adopted. If he had 
Coinpany, approved of it, being, as he was, of opinion that the 
Court had not jurisdiction to carry it into eflfect, the 
obvious course would have been to have put the case in 
a course of procuring the sanction of parliament to an 
approved scheme, and not to send it back to the Master 
to settle another scheme, with a view of submitting sach 
other scheme to parliament. I am aware that his 
Honor thought that the direction in the will, that the 
income of the property should not be applied to any 
other purpose than what was thereby mentioned and 
directed, was operative in excluding the jurisdiction of 
this Court; but that went only to the question of juris- 
diction, and must haye been as applicable to any other 
scheme as to that approved by the Master. 

When the case came before Lord Brougham inNooem^ 
ber 18S4 (a), his Liordship differed from SitJ.Ltaci as 
to the question of jurisdiction, and reversed that part of 
his decree, and declared that the Court had jurisdiction 
to apply the surplus income of the moiety of the charity 
property in question as near as might be to the intention 
of the testator, having regard to the bequest touching 
British captives, and also the other charitable bequests 
in the will ; and it was referred back to the Rolls to 
be reheard on further directions upon the Master's re- 
port of the 20th oijuly 183S, on the footing of the de- 
claration thereby made. 

Lord Brougham being of opinion that the Court had 
jurisdiction, and that the prohibitory words in the will 

did 

(a) See 2 Mylne j- Keen^ 581. 
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did not necessarily exclude the other charities mentioned 1841. 
in it, wonld, if he had approved of the scheme sanctioned ^'xh^ 
by the report of the 20tfa of July ISSS, have merely Attobmby- 
confirmed and acted upon that report ; for, in that case, ^^>aal 
he would have concurred in all that the Master had The 

done : but such was not the course he took ; for, in the Compan^^ 
report of his judgment (a), he says that it must be re* 
ferred back to the Master to approve a proper scheme 
for the application of this surplus income of the moiety 
of the property. 

When the case came before me at the Rolls on the 
1st of May 18S5, 1 had the greatest difficulty in making 
an order, consistently with what had been before done ; 
but finding that Lord Broughanfs order varied the direc- 
tions of the decree of 1830 (though not, in my opinion, 
in any thing material), as to what the Master was to have 
regard to in settling a scheme, I could not act upon a 
report made before such varied directions were given. 
I found it, therefore, necessary to send the case back to 
the Master, with the declaration in Lord Broi^Aam's 
order, to review his report. I did not foel myself com- 
petent] to deal with the»report already made. What I 
said, therefore, with reference to the scheme approved 
by that report may be considered as extra-judicial. I 
did, however, express an opinion that there were de« 
tided objections to the scheme so approved of. That 
scheme, which has been, in substance, adopted by 
the present Master of the Rolls, comes before me with 
a sanction and authority which demands the utmost 
respect and the greatest consideration, which I have 
thought it my duty to give to it, but without being 
able to satisfy myself that my former opinion was in- 
correct. 

It 

(a) S Jf. 4* JT. 589* 
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1841. It is obvioasly true that if several charities be named 

in a will, and one fail for want of objects, one of the 
Attorney- others may be found to be ^ pres to that which has 
Gencral failed ; and, if so, its being approved by the testator 



The 



V. 



The ought to be an additional recommendation; but such 
*Smpany" ^^^^^ charity ought not, as I conceive, to be preferred 
to some other more nearly resembling that which has 
failed. That point, however, is not open upon the pr&* 
sent report, which was made under an order directing 
the Master, in settling a scheme, to have regard, as near 
as may be, to the intention of the testator as to die be- 
quest contained in his will touching British captives, 
and having regard also to the other charitable bequests 
in the said will. By this I understand that the first 
subject to be considered is the intention of the testator, 
to be discovered from the gift in favour of British 
slaves ; subordinately to which, and, if possible, consist- 
ently with it, the other charities are to be considered ; 
and this, L conceive, would have been the course to be 
pursued, if there had not been any such special direc- 
tions. 

Assuming this to be the rule, it appears that the first 
charity is most general in its objects, being applicable 
to all British persons who should happen to be in a 
particular situation ; that the second is limited to per- 
sons in London and its suburbs ; and that the third is 
confined to freemen of a particular company in London. 
It would seem, therefore, that although there is no pos- 
sibility of benefiting the British community at large in 
the mode intended by the testator, none being found in 
the situation he anticipated, that it would yet be more 
consistent with his intention that the same commpnity 
should enjoy the benefit of his gifl in any other way 
than that it should be confined to any restricted portion 
of such community. 

In 
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la oonsideriDg the manner in which such benefit 1841. 
should be conferred, it is very reasonable and proper to ^"^^JY*^ 
look to other provisions in his will, in order to see whe- Attorney- 
ther he has indicated any preference to any particular Genebal 
mode of administering charity. If a testator had given The 

part of his property to support hospitals for leprosy in ComoMy^ 
any part of England^ and another part to a particular 
hospital; it would be reasonable to adopt the support of 
hospitals as the mode of applying the disposable funds ; 
but there would not be any ground for giving the whole 
to the particular hospital. The only case referred to as 
giving any countenance to such a principle is the unre* 
ported case of Attorney-General v. Bishop of Uandqffi 
cited 2 Mylne 4* Keen^ 586., and stated in the Master's 
report in Attorney-General v. Gibson,, dated 2Sd of July 
1885. (a) It is, however, to be observed that there is 
no appearance of that case having been discussed ; and 
that the trust which failed was as unlimited as to the 
description of slaves as the present ; and that the 
scheme may have been adopted upon the principle I 
act upon in adopting the second gift in this testator's 
will, as indicative of his preference for a particular 
charity, and therefore to be preferred, in the absence 
of any other more resembling the object of that which 
has failed. It may also be observed, that* the scholar- 
ships in that case appear to have been open to every 
description of candidate. If Lord Eldon had thought 
this the correct principle to act upon, he would, in 
Mitts V. Farmer (i), have given the whole funds to the 
two charities named, instead of referring it to the Master 
to approve of a scheme for distributing the funds, 
having regard, it is true, to those two objects named, 
which was proper for the purpose of ascertaining what 

description 

(a) See this case mentioned in (b) 1 9 Vet* 483. 
2irrar.317R. 
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1841. description of charity was most likely to be in con- 
^"^^^^C^ formity with the views of the testator. To assume. 
Attorney- because a testator names two charities in his will, that 
Gkveaal jjg would have given the amount of both legacies to one, 
The if he had foreseen that the other could not be carried 

^Company?* into effect, and therefore to give the provision intended 
for the object which fails to the other, is or may be 
totally inconsistent with the doctrine of typres. The 
two objects may be wholly unconnected ; and there may 
be other charities closely connected with that which the 
testator intended to favour ; but, as indicative of the 
testator's general views and intentions, it may be very 
proper to observe the course he has pursued in his gifts 
to other charities. I think, therefore, that in the ab* 
sence of any objects bearing any resemblance to the 
object which has failed, it is very proper to look to the 
second gifl, but only as a guide to lead to what the tes- 
tator would probably have done himself, and therefore 
not to be followed further than may be proper to at- 
tain that object : but, with regard to the third object, 
I cannot see any grounds for considering it as indicative 
of the testator's general views, or any reason for sup- 
posing that he would, under any circumstances, have 
wished that provision increased. The objects are re- 
stricted withm the narrowest limits ; and it is, in that re- 
spect, in direct contrast with the extended nature of the 
£rst gift : but what appears to me to be conclusive against 
any reference to the third gift is, that the testator has 
expressed his reasons for the gift, which can have no 
application to the moiety undisposed of. He says that 
the third gift is in consideration of the company's '* care 
and pains in the execution of his will." It is true that 
this compensation is given to the company in the shape 
of a provision for necessitous decayed freemen of the 
company, their widows and children, and, no doubt, is 
a charity ; but in looking for evidence of the testator's 

general 
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general views and intentionsi with reference to the kind 1841. 
of charities to be &vo'ured» it cannot be inferred that he ^"^^X^ 
preferred the distressed freemen of the company to all Attoaney- 
otbers, because he made a provision for them, as a con- Genkral 
sideration for services to be performed by the company ; The 
and this consideration has already increased in a greater ^^Qoropanyf ^ 
ratio than the income of the property, it being well 
known that a large property may be administered at a 
less per centage than a small one. I am, therefore, of 
opinion that this third gift cannot be referred to, for any 
purpose, in settling a scheme for the application cypres 
of the funds intended for the first : but I think the most 
reasonable course to be adopted is to look at the second 
gift, as indicative of the kind of charity preferred by the 
testator, but making it as general in its application as 
the first was intended to be, that is, open to all who 
might stand in need of its assistance ; which leads to 
this conclusion, that it should be applied in support of 
charity schools, without any restriction as to place, 
where the education is according to the Church of 
England, but not to exceed 20/. per year to any one. 

I see no ground for applying any part of the funds 
for the benefit of the pensioners in Greenwich Hospital, 
who were present at the battle of Algiers, or to the Sea- 
mens' Hospital Society, or to the Royal Naval Benevo- 
lent Society, or to the Royal Naval School, or to the 
school attached to Greenwich Hospital, unless such 
schools fall under the description of schools to which I 
have before said I thought the funds ought to be ap- 
plied, in which case they may be entitled to a very 
favourable consideration. 

I am also of opinion that the Mico charity is not one 
to which these funds can be applied upon the doctrine 
of cjfpres. The legacy in that case was "to redeem 

poor 
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18il* poot slaves in what manner the executors should think 

^^"V^^ most convenient" In this there was no restriction as to 
1 he 

Attorney- the description of slaves, or to the countries in which 

General ^j^^ gji^ygg ^^f^ to be looked for : and when, at the date 

The of the report in 1835, made in the cause of The Attorney^ 

"company?* General v. Gibson (a), upon a reference to approve of 
a scheme to carry the trust into effect, or if that should 
be found to be impracticable, then to approve of a 
scheme as near to the intent of the will as could be, 
regard being had to the existing circumstances, and 
an order of 4th of May 1829, by which the Master 
was to be at liberty to receive a scheme, to be laid 
before him on the part or behalf of the Society for 
the Conversion and Religious Instruction and Educa- 
tion of the Negro Slaves in the British West India 
Islands, it appeared that there were not within any 
part of the British dominions any poor slaves to be 
redeemed, but that there were in the colonies many 
thousands of human beings from whom the odious ap- 
pellation of slaves had been removed, but whose state 
was very far short of that of freemen, from whose bodies 
the chains of slavery had been struck, but whose minds 
and morals were still in that state of degradation 
which is inseparable from the unfortunate situation 
from which they had recently been in part rescued — 
it was proposed to the Master to apply, and he approved 
of a scheme for the application of the funds to the com- 
pletion of that holy work, by assisting in the education 
of those poor beings. 

If, before the Slavery Abolition Act, these funds 
could have been properly applied in procuring the re- 
demption of slaves in the colonies, the proposed ap- 
plication for the benefit of the apprentices was doubtless 

(a) SeeS^Mv. 317.n. 
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cypres to the intention of the donor; but that has no 1841. 

application to the present case, in which the funds could ^nf^ 

not, at any time, have been so Applied. Attobney- 

Gensaal 

There is, necessarily, great latitude in exercising the The 
jurisdiction over charity funds, when the direct object of *Companyf * 
the donor fails ; and, therefore, very different opinions 
may be formed upon that subject in the same case. A 
charity may be cy pres to the original object, which 
seems to have no trace of resemblance to it, but which 
may be very properly adopted if no other can be found 
having a nearer connexion. The providing for the 
education for the poor, it may be said, has no resem- 
blance to the object of the charity which has failed ; but 
none has been suggested which unites those two qualities 
which induce me to adopt it, namely, the application of 
the funds in a manner of which the testator has ex- 
pressed a preference — for the benefit of all who may 
stand in need of them. 

I propose, therefore, to reverse the decree of the 
Master of the Rolls, except so much of it as declares 
that there are no direct objects to which the gift re- 
specting British captives can be applied, and in lieu of 
the part so reversed, to declare that the half part of the 
interest and profits of the testator's property, which by his 
will is directed to be applied in the redemption of British 
slaves in Turkey and Barbary^ and the accumulations 
thereof, ought to be applied in supporting and assisting ' 

charity schools in England and Wales, where the edu- 
cation is according to the church of England^ but not to 
an amount of more than 20/. per year to any one school, 
and refer it back to the Master to settle and approve 
a scheme for that purpose. The relators and other 
parties to the suit must have their costs out of ^the 
fund, but the other parties who have appeared cannot 

have 
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1841. have any costs; their appearance and their taking part 

^^^pT^^ in these proceedings is irregular ; but, considering the 

Attorney- manner in which they *were invited into the Master's 

G£if^sftAL oflSce, and the circumstances under which these pro- 

Tbe ceedings were taken, I cannot order them to pay any 

IS0NM0N0£S«* 

Compaoy. costs. 



AprU 19. SHUTTLEWORTH v. HOWARTH. 

A reuduaiy rilHE order made by the Vice Chancellor upon the 

fi a "^ft Jf iu hearing of this cause for further directions, and that 

that ihall re- made by the Lord Chancellor upon the appeal of certain 

payment of persons who, not being parties to the suit, had gone in 

debts and le- under the decree and established their titles before th$ 
gacieSf and the , 

expenies in- Master, will be found stated, together with nearly all the 

cident to the g^^jg ^^^ circumstances of the case which are material 

execution of 

the will. And for the present purpose, in the fourth volume of Messrs. 

where atest- l^lft^ ««^ Grains Reporti^ p. 492. It is only neces- 

ator gave hit sary to add to that statement, that it appeared, by the 

tate, both real Master's report, that of the 332 descendants of the tes- 

and personal, tator's paternal uncle and aunt whose claims bad been 

upon trust to '^ . 

be divided in allowed by him, 213 were descendants of the testator's 

TOiSons^"^ uncle John Kay^ and 1 19 were descendants of his aunt 
among certain Mmy Kay; and that of the 144 descendants of the 
mkX altho^h testator's maternal uncle and aunts, 32 were descend- 
some of the ants of his uncle Tliomaz Kay. 110 were descendants of 
classes turned , 

out to be his aunt Katherine Kay^ and two only, of whom Mar- 

much more poret 

numerous than ^ 

others, it was held that the costs of establishing the claims of the individuals compos- 
ing the different classes were not to be paid exclusively out uf the portions attriout- 
able to such classes respectively, but that the costs of all the persons who ebtablitbed 
their claims as falling within the several classes were to be paid indiscriminately out 
of the residuary fund before any apportionment of it took place. 
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garel Soidham was one, were descendants of his aunt 
Ann Kay. 

The effect of the above*raentioned order of the Lord 
Chancellor having been to throw a large additional 
amount of costs upon the general residuary fund, an- 
other petition of appeal was presented by the repre- 
sentatives of Margaret Southamj who had died, praying 
that the Vice Chancellor's order, on further directions, 
and the order of the Lord Chancellor, on the former 
petition of appeal, might, respectively, be varied, so far 
as they directed the payment of the costs of the several 
descendants or representatives of descendants of the 
testator's uncles and aunts in the manner therein men- 
tioned, and that the funds arising from the residuary 
real and personal estate of the testator might, after 
payment of the costs of his executors, be divided and 
apportioned among the several descendants of the 
testator's uncles and aunts in the manner directed by 
the will, prior to the payment of any other costs; and 
that it might be declared that the costs of each class of 
such descendants, or of the personal representatives 
thereof, ought only to be charged upon and made pay- 
able out of the portion of the fund, so far as it would 
extend, to which such class was entitled, and that the 
same might be ordered to be paid thereout accordingly. 

The Appellants' counsel contended that, in making 
the apportionment of costs which was now asked, the 
Court would only be following out to its legitimate con- 
sequences the principle which had been laid down in 
the case of Hutchinson v. Freeman (a\ and which had 
been adopted, to a certain extent, in his Lordship's de- 
cision upon the former appeal in this cause ; for that if 

all 
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Vol. I. 



(fl) 4 Mylne «j- CratQ, 490, 
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1841. 




all the persons whom the Master had now found to be 
entitled had been originally made parties to the suit, the 
fund would have been apportioned amongst the di&ereat 
classes in the first instance, and then each portion of the 
fund would have had to bear the expense of making 
out the title of the parties claiming to participate in it, 
which was exactly what was sought to be done by this 
appeal. 

{JTie Lord Chancellor said that that state of things 
could not possibly have happened, because the Court 
would never declare a particular class of persons en- 
titled to a portion of a fund, before it had ascertained 
whether there were any other individuals answering to 
that class in existence.] 

They then cited the cases of Basevi v. Serra (a), and 
WaUis V. fViUiams[b) as authorities for the principle, 
that where several persons or classes of persons were 
entitled to integral portions of a fund, each portion 
ought to bear the expense of establishing the title of 
those individuals to whom it belonged. 

[The Lord Chancellor said, that the case of 
Baseoi v. Serra did not apply, because the costs in that 
case were occasioned by the legatee having incumbered 
his share ; whereas, here, the difficulty was created by 
the testator himself.] 



Lastly, they argued that the efiect of his Lordship's 
order on the former appeal would be at variance with 
the expressed intention of the testator, inasmuch as 
throwing the costs of all the five classes of descendants 
indiscriminately upon the general fund would be prac* 

tically 



(a) 14 Vei.Sl3.; tmdsMrr. 
674., see 676. 



{6) Beamn on Co$tSy App. 
No.1. 
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tically equivalent to a distribution 'per capita^ instead of 
per Uirpes : at all events, it would be making the two 
descendants of Ann Kay pay a share of the expense of 
establishing the title of the 474 descendants of the other 
uncles and aunts. 



1841. 




On the other side, it was contended, that the co^s of 
ascertaining the individuals designated by the testator 
were part of the costs of executing his will, which, by 
the general rule of the Court, were payable out of the 
estate, before any distribution of the residue could take 
place ; Beames on Costs, (a) An objection of form was 
also taken to the appeal, as being a second rehearing 
of the Vice-Chancellor's order, which could only be had 
by special leave of the Court. 

TAe Lord Chancellor. 

' In point of form, the Petitioners are right : because 
they were Respondents only on the former appeal ; and 
the point now raised, and which they have a clear in- 
terest in raising, was not then under my consideration. 
But, with respect to the merits, I see no reason for de- 
parting, in this instance, from the established rule of 
the Court. The Petition proceeds upon this, that 
heavy expenses have been incurred in the Master's 
Office, in prosecuting enquiries respecting the title of 
some of these classes of legatees, in which the Appel- 
lants have no interest; and it is therefore contended, 
that the payment of those expenses ought to be pro^ 
vided for in such a manner as to throw them upon the 
shares of those parties only for whose benefit they were 
incurred. It would be difficult, however, to recon- 
cile that principle with the rule which the Court has 
acted upon in analogous cases, which is, that the costs 

of 

(fl) P. 14. 

R 2 
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of administering the estate are to be paid out of the 
estate before any distribution of it takes place. Mr. 
BeameSj in his book on Costs (a), puts two instances of 
a suit being rendered necessary by the circumstances of 
a particular legacy, in both of which that rule has been 
applied. The first is where the difficulty has arisen 
from the infancy of the legatee ; the second is, where 
the legacy having been limited to several persons in 
succession, it has become necessary to institute a suit 
for the purpose of securing the fund. How are those 
cases to be distinguished in principle from the present? 
Take the case where the residue is undisposed of. It is 
not attempted to be shewn that, in that case, the prin- 
ciple of apportionment which is now contended for has 
ever been applied, as between different branches of next 
of kin : and yet, if there were a difference between the 
cases, there would seem to be more reason for its ap- 
plication in that case than in the present, inasmuch 
as the difficulty here having arisen from the testator's 
own act, it would seem to be more fit that his estate 
should bear the expense occasioned by it ; but there is, 
in fact, no such difference, because what is to be dis- 
tributed in both cases is the residue, and the residue is 
that which remains after all the expenses of admini- 
stering the estate have been paid. For the purpose of 
ascertaining what expenses were understood to be in- 
cluded in that description, I enqiiired, on the former 
occasion, what principle was adopted in the taxation of 
^osts in the Master's office, where legatees or persons 
claiming as a class succeeded in establishing their title 
under a decree for the administration of an estate, and 
I was informed that the Master included in the taxa- 
tion all the costs incurred in the office ; not the costs 
incurred out of doors in collecting information as to the 

pedigree 
(a) See p. 14. 
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pedigree of the party, not the costs of private en- 
quiry, but the costs of proceedings in the suit. Those 
have always been considered as part of the costs of 
administering the estate, and as such are to be paid out 
of the estate before any distribution takes place. That 
is the established rule of the Court, and I can see no 
particular hardship in its application to the present 
case. The appeal must therefore be dismissed with 
costs. 



233 



1841. 



SuUTTLfi- 

WORTH 

0. 

HOWARTH. 



Mr. Wigram, Mr. Stuart^ Mr. Kenyan Parker, Mr. 
Spence, Mr. Geldart, and Mr. Freeling, were for the dif- 
ferent parties. 



BROOKS V. PURTON and Others. 



Aug, 11. 



A FTER the Defendant Purton had appeared to the That part of 

'^^ original bill in this cause, the Plaintiff amended it, ^^^Q^lf^g^ 

and then the Defendant put in a plea to the amended center i835, 

bill. The Plaintiff submitted to the plea, and amended videsthatin 

the bill a second time. The Defendant then appeared ^^^T c^use 

1 mi -rfci . "^"^ *** injunc- 
to the bill as so amended, and demurred. The Plain- tion to stay 

tiff submitted to the demurrer, and on the 1st of July fj'^^^^f jj,"/' **' 

amended the bill a third time. On the 5th of July Defendant do 

the Defendant appeared to the bill as so amended; "?!^f* ' 
• • ' answer, or 

and demur to the 
Plaintiff's bill 
within eight days after appearance, the Plaintiff shall be entitled, as of course, upon 
motion, to such injunction, includes amended bills as well as others. And the 
3d order of May 1839, which requires that applications for an injunction upon 
amended bills shall, in certain cases, be supported by an affidavit of the truth of 
the amendments, relates only to cases in which the injunction is applied for upon 
amendments made in the bill after an answer to it has been put in. And, there- 
fore, when the bill has been amended before answer, the Plaintiff may obtain an 
imunction under the provisions of the 10th order without any affidavit of the truth 
of the amendments. 

II 3 
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and on the 19th of Juh/j no answer, plea, or demurrer 
having been put in, the Plaintiff obtained an order 
for the common injunction, as of course, without any 
affidavit of the truth of the anietidments. 



On the 4th of Augmty the Vice-Chancellor, upon the 
motion of the Defendant PurtoUy discharged that order, 
and dissolved the injunction, with costs. 

The Plaintiff now moved, by way of appeal, before 
the Lord Chancellor, that the order of the Vice*Chan- 
cellpr of the 4th of August might be discharged, and 
that the Defendant Purton might pay the costs of the 
motion upon which it was made. 



Mr. Beihell and Mr. Party in support of the appeal 
motion. 

The Vice-Chancellor discharged the order for the 
injunction upon the ground that it had been obtained 
without an affidavit verifying the amendments, con- 
sidering the case to be within the 3d order of Mai^ 
1839 (a) ; but that order clearly relates only to applica- 
tions for an injunction upon amendments made after aa 
answer has been put in to the original bill, and not to 
cases in which the amendments have been made before 
answer. The word ^* afterwards" in that order must 
have some meaning, and it is only by referring it to die 

word 



(a) This order is in the fol- 
lowing words : 

" That in case an injunction 
to stay proceedings at law shall 
be prayed for by the bill, and 
shall either not be obtained, 
or, having been obtained, shall 
have been dissolved, upon the 
merits stated in the answer, and 



the plaintiff shall afterwards 
amend his bill, and the defend* 
ant shall not plead, answer, or 
demur to the amended bill 
within eight days after appear- 
ance, the plaintiff shall be en* 
titled to, move for an injunction, 
upon affidatjit of the tntth of the 
amendments,^* 
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word << answer'' that the preceding part of the clause IS^l. 
can be made sensible. It will be said, however, that if 
the case is not within the 3d order of May^ it falls 
within the lOtli order of Deeember 1883; and that, 
according to that order, as construed by the Vice- 
Chancellor in Lee v. Ravenscrqft (a), an injunction 
<:annot be obtained upon an amended bill until the 
expiration of five weeks from the time of the Defend- 
ant's appearance. Now it is true that that case appears 
to have been decided by his Honor after conferring on 
the subject with your Lordship; but it is impossible 
not to suppose that the opinion there attributed to your 
Lordship — that the word **bill" in that part of the 
10th order which relates to injunction causes applied 
only to original bills — must have been the result of 
some misapprehension. 

[The Lord Chancellor. 

I have no recollection of having ever expressed any 
such opinion : it is quite sufficient for a judge to be 
responsible for what he says in his own court, and 
nothing is more likely than that a misapprehension 
should occur on one side or the other in communications 
of that kind out of court] 

The term used is general, and is sufficient to embrace 
all the different kinds of bills specified in the preceding 
clause. Besides, that such a limited construction can- 
not be the correct one, is evident, from considering what 
the practice was when that order was made, and what 
was the object of that order. The intention of the 
learned judges who framed that order was simply to 
abolish the old orders for time, and, consistently with 

that 

{a) 6 Sim. 474. 

♦ R 4 
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that object, to retain the existing practice, in injiHiction 
causes, which nobody complained oF. Now, the old 
practice in these suits was, that the plaintiff was entitled 
to an injunction Qpon tl)€ defendant's being in default, 
subject only to this condition, that where an answer bad 
been put in and the bill was afterwards amended, it was 
necessary to make a special application upon an affi^ 
davit verifying the amendments, James v. Daa)nes{a)j 
Vipan V. Mortlock [b) ; and all that the 10th order did 
or was intended to do, was, while it abolished the orders 
for time in all cases, to retain the old period of eight 
days in injunction bills, as that, at the expiration of 
which, if the defendant did not, in the meantime, plead, 
answer, or demur, he was to be considered as in default. 
It may be difficult, perhaps, to understand what necessity 
there was, after that provision, for the 3rd order of 
May 1839; because, when once' the period of default 
was fixed, all the other incidents of applications for 
injunctions which existed under the old practice would 
attach of course, and, amongst others, the necessity for 
an affidavit where the application was made upon an 
amended case, after the equity of the original case had 
been denied by an answer; but it is sufficient for the 
present purpose to say, that whatever may have been 
the object of that order, it does not apply to a case like 
the present; and that, as there is nothing in the old 
practice, or in the provisions of the 10th order, which 
requires an affidavit in support of amendments made 
before answer, no such affidavit was requisite in the 
present case. 



Mr. Wakefield and Mr. Cooper, contra. 

The interest of the suitors requires that the General 
Orders should be construed according to their plain 

and 

(a) 18 Ves, 52a. {b) 2 Mcr. 476. 
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and obvious meaning; but the construction of the 1841. 
3rd order of May ISSD, which is now contended for, 
would require that several words should be inserted 
which are not now to be found in it. 

\Tlie Lord Chancellor. 

That construction would be satisfied by reading the 
words ** or having been obtained^ shall have been dis- 
solved," as if they were in a parenthesis.] 

It is well known that that order was made for the 
purpose of obviating the inconvenience occasioned by 
the judicial construction put upon the 10th order of 
December 1833 by the decision in Lee v. Ravenscrqfij 
by which it was held that the word *^ bill" in that part of 
the order which has been referred to, meant an original 
bill only ; and it certainly is impossible to say, as is now 
argued, that that word is so general as to embrace all 
the different kinds of bills before spoken of, for it 
clearly cannot refer to a bill of revivor, which is one of 
them. 

[The Lord Chancellor. 

If, however, it means original bills only, what will 
you do with supplemental bills which pray for an in- 
junction? can it have been intended that one time 
should be fixed for obtaining an injunction upon them, 
and another upon original bills ? The Vice-Chancellor 
seems to have thought that the 11th order necessarily 
referred to original bills only, but I do not see why 
that should be so, as the 11th order clearly refers to 
everything which the iOth order refers to.] 

Mr. Bethell in reply. 

TAe 
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1841. The Lord Chancellor. 

To adopt Mr. WakefieHs construction of the Srd 
order of May would be to construe that order by leav- 
ing out a great part of it ; for if you refer the word 
** afterwards '' to the filing of the original bill, as his 
construction would require, all the clause, *^ and shall 
either not be obtained, or having been obtained shall 
have been dissolved, upon the merits stated in the an- 
swer,'' will be made wholly insensible. It is clear, 
however, that these words must have some meaning, 
and the only way of making all parts of the sentence 
consistent is by reading it in the manner I have sug- 
gested, as if the words ^* or having been obtained shall 
have been dissolved," were in a parenthesis ; according 
to that mode of reading it, the order will apply, in terms, 
to those cases only where, the equity for an injunction 
contained in the original bill having been effectually 
displaced by the answer, the Plaintiff afterwards in- 
troduces a new case by amendment; and the order pro- 
vides that in those cases the Plaintiff shall be entitled 
to move for an injunction upon affidavit of the truth of 
the amendments, unless the Defendant shall plead, an- 
swer, or demur to the bill within eight days after 
appearance. Why was he to plead, answer, or demur 
within that time, if the case was not within that part of 
the 10th order which applies to injunction bills? It is 
clear from the Srd order, that there was something 
which the Defendant was bound to do within eight days. 
It is said, however, that that part of the 10th order has 
received a different construction, and that it was be- 
cause amended bills were not included in it, that the 
Srd order of May was made. Now I am very sorry to 
have to cpntend with a decision of the Vice-Chancellor's, 
more particularly where it is one to which I am said to 
have assented : but it really seems to me, that but for 

that 
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that case, there would be very little difficulty in con- 1841. 
struing the 10th order. That order begins by pre- 
scribing certain times within which a Defendant is to 
plead, answer, or demur to original and supplemental 
bills and bills of revivor. Then comes another clause, 
referring, in terms, to amended bills, after which imme- 
diately follows the clause in question — •* that in every 
cause for an injunction to stay proceedings at law, if the 
defendant do not plead, answer, or demur to the 
plaintiff's bill within eight days after appearance, the 
plaintiff shall be entitled, as of course, upon motion, to 
such injunction;'' the words are, *Mn every cause for 
an injunction " — there seems an anxiety to be as 
general as possible : no good reason has been suggested 
why the word '* bill " should not refer to amended bills, 
as well as to any others on which an injunction may 
be obtained : all the different kinds of bills are enume- 
rated in the former part of the order, and the only 
reason for not repeating them is that the order is here 
speaking of bills for an injunction, a description which 
includes equally original, amended, and supplemental 
bills. Undoubtedly, this construction of the order is 
directly at variance with that put upon it by the Vice- 
Chancellor in Ijee v. Ravenscrqfl, The present case, 
however, obliges me to express my opinion upon that 
decision, and, however it may have been acted upon 
since it was pronounced, to say that, in that part of the 
10th order which relates to injunction bills, amended 
bills are included. That construction makes the order 
consistent with the previously established practice, 
whereas the other would produce great confusion. The 
order of the Vice-Chancellor, therefore, in this case 
must be discharged ; but as it is impossible to say, after 
the decision in Lee v. Ravenscrqftf that Mr. Wakefield's 
client was wrong in applying, I shall make no order as 
to the costs. 
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June 2. 4, 5. 



SAUNDERS V. VAUTIER. 



A testator, by jnjCHARD WRIGHT, by his will, gave and be- 
his will, be- #T, t i i . ^ i . 

queathed to -^•^. queathed to his executors and trustees therein- 

his executors ^p^^j. named, all the Easi India Stock which should be 

and trustees 

all the East standing in his name at the time of his death, upon 

which^should ^*'"^^ ^^ accumulate the interest and dividends which 

be standing in should accrue due thereon until Daniel Wright Vautia\ 

his death* the eldest son of his (the testator's) nephew, Daniel 

upon trust to Vautier, should attain his age of twenty-five years, and 

the dividends then to pay or transfer the principal of such East India 

until I). H^. r., g^Qci^ toirether with such accumulated interest and 

should attain . 

twenty-five, dividends, unto the said Daniel Wright Vautier, his 

executors, administrators, or assigns absolutely; and 
the testator gave, devised, and bequeathed all his real 
estates, and all the residue of his personal estate whatso- 
ever and wheresoever, to his executors and trustees 



and then to 
transfer the 
principal, to- 
gether with 
such accumu- 
lations, to 

executors, ad- thereinafter named, their heirs, executors, administra- 
ministrators, 
or assigns, . 
absolutely. 
The will con- 
tained also a 
residuary be- 
quest. The 
testator had 
SOOO/. Eatt 
India stock 
standing in 
his name at 
his death. 
Held, that 
D. W, V. took 

an immediate vested interest in that legacy, although he was a minor at the testator's 
death ; and, accordingly, the Court ordered the stock, with its accumulations, to be 
transferred to him on his attaining twenty-one. 

Semble: The existence of an order for the maintenance of an infant out of the 
income of a fund, does not prevent the Court, in a subsequent proce^ing in which 
the title to the principal comes directly in question, from making an order negativing 
the infant's title to the fund. 



tors, and assigns, upon trust to sell and convert into 
money all his said real and personal estates immediately 
after his decease, and to invest the produce arising 
therefrom in their names in the 3/. per cent, consolidated 
Bank annuities, and to stand possessed thereof upon 
trust for the said Daniel Vautier and Susannah his wife, 
and the survivor of them, during their respective lives, 
and from and after the decease of the survivor of them, 

upon 



Vautier. 
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upon trust for their children, equally, when and as they 1841. 
should, severally, being sons, attain the age of twenty- ^"^^'^"^ 
one years, or being daughters, attain that age or be o. 

married, with the consent of their trustees and guardians, 
and in the meantime to apply the interest and dividends 
of the respective shares of such children for their benefit, 
education, or maintenance; and in case any child should 
die before attaining a vested interest in the fund, then 
the testator directed that the share of the child so dying 
should go and survive to the others : and the testator 
nominated and appointed his friends John Saunders and 
lliomas Saunders his executors and trustees. 

The testator died on the 21st of March 1832, at 
which time a sum of 2000/. East India Stock was 
standing in his name. The executors, having proved 
the will, left that sum standing in the testator's name, 
but invested the dividends on it, as they accrued, in the 
purchase of like stock in their own names. 

Shortly after the testator's death, this suit was insti- 
tuted by the executors against Susannah Vautier and her 
children {Daniel Vaulier having died in the testator's life- 
time), for the purpose of having the trusts of the will car- 
ried into execution under the direction of the Court ; and 
a decree was accordingly made, directing the usual ac- 
counts. A petition was afterwards presented on behalf 
of Daniel Wright Vautier^ who was then a minor, pray- 
ing the appointment of a guardian, and an allowance for 
his past and future maintenance: and, the usual reference 
having been directed, the Master, by his report, found, 
amongst other things, that the. petitioner's fortune con- 
sisted of the sum of 2277/. 6s. Id. East India Stock, being 
the amount of the above-mentioned sum of 2000/., with 
the accumulations thereon since the testator's death, and 

of 
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18il. of one seventh share of the testator's residuary estate, 
Saunmrs ^^^^^ would be divisible on the death of the petitioner's 
V. mother. He also found that the petitioner had been 

educated and maintained, since the death of the testator, 
by his mother, and that she had properly expended in 
such maintenance the sum of SS8L 25., which he found 
ought to be paid to her by sale of a sufficient part of 
the 2277/. 6^. 7d. East India Stock ; and he found that 
the sum of 100/. per annum would be a proper sum to 
be allowed for the maintenance and education of the 
petitioner for the time to come during his minority, and 
that it should be paid out of the dividends of the East 
India Stock. 

By an order of the Master of the Rolls (Sir C C. 
Pejys)i dated the 25th otjtdy 1835, that report was con- 
firmed and carried into effect, and, in pursuance of that 
order, the trustees continued, during the minority of 
Daniel Wright Vautier^ to pay the sum of lOO/l, out of 
the dividends of the stock, for his maintenance. 

Daniel Wright Vautier attained twenty-one in the 
month of March 1841, and being then about to be 
married, he presented a petition to the Master of 
the Rolls, praying that the trustees might be ordered 
to transfer to him the EaU India Stock, or that it 
might be referred to the Master to inquire whether it 
would be fit and proper that any and what part of the 
stock should be sold, and the produce thereof pdd to 
the petitioner, regard being had to his intended mar- 
riage, and for the purpose of establishing him in busi- 
ness. 

Upon that petition coming on to be heard before the 
Master of the Rolls, his Lordship's attention was called 

to 



Vadtieiu 
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to the order of the 25thof Ju/y 1835, whereupon he de- 1841. 
clined to deal with the question raised upon the petition, ^^^^^^"'^ 
so long as that order remained ; and it was, in conse- ^^ v. 
quence, arranged that the petition should stand over, 
for the purpose of enabling the other residuary legatees 
to present an appeal petition from that order to the 
Lord Chancellor. 

An appeal petition was accordingly presented, pray- 
ing, simply, that the order of the 25th of Juli/ 1835 
might be discharged or varied ; and that petition now 
oftne on to be heard. 

Mr. Bichards and Mr. Dean^ for the residuary legateev^^ 
contended that the order for maintenance out of this 
fund was erroneous, inasmuch as the legatee took no 
interest in it until he attained tlie age of twenty-five 
years : for, there being no gift but in the djrection for 
payment on the legatee's attaining that age, it followed, 
according to the established rule, that the vesting of the 
legacy was postponed until that period, unless, from 
particular circumstances, a contrary intention could be 
collected. In this case, however, there were none of 
the indicia from which such an intention had usually 
been inferred. There was no direction in the will to 
give the legatee the interim enjoyment of the produce 
of the fund, nor even so much as a provision for 
maintenance out of it; and it had been held, that 
even the existence of such a provision afforded no 
presumption of an intention to vest the capital ; Leake 
V. Bobinson, {a) The accumulations were not, as in 
Hanson v. Gi'ahaM{b\ directed to be made for the 
benefit of the legatee; nor was there any gift of them, 

any 

(a) 2 Mer. 565., see p. 387. {b) 6 Vet. 2J9. 
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1841. any more than of the principal, except in the direction 

■V^^^ for payment. The gift was, in fact, precisely equivalent 

V, to a bequest of a sum of money, with interest, on the 



Vautibk. 



legatees attaining a particular age, which had been 
held not to give a vested interest in the meantime; 
Knight v. Knight, {a) The only circumstance in the 
present case which indicated an intention to vest the 
legacy, was the direction to pay to the legatee, '^ his 
executors, administrators, or assigns : " but these words 
could not be relied on, as they were merely the technical 
form of expressing an absolute interest. 

They also cited Batsfot'd v. Kebb€ll{b\ Vatodry v. 
Oeddes (c), Jiidd v. Judd {d)^ and Newman v. Newman [e\ 
and they observed, that the course adopted by the 
Master of the Rolls shewed that his Lordship con- 
sidered that the order for maintenance was erroneous, 
or otherw^e he would not have hesitated to order a 
transfer of the fund at once to the legatee. 

T^e Lord Chancellor. 

I cannot recognise the principle that the existence of 
an erroneous order as to maintenance prevents the Court 
from making an order inconsistent with it, as to the 
principal fund. There was nothing to prevent the 
Master of the Rolls from disposing of the petition which 
was brought before him, notwithstanding that order. 
But, with respect to this petition, I do not see to what 
purpose I can deal with it. If the party were still a 
minor, and the payment of the maintenance under the 
order were going on, there might be a reason for apply- 
ing 

(a) 9S.4r S, 490. (rf) 5 Shn. 525. 

(b) 3 Fes. 865. (e) 10 Sim. 51. 

(c) I liuu. 4- Mylne, 203. 
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ing to stop it for the future ; but by discharging that order, 1841. 

I should be makins the trustees liable for the payments ^^'^^^'"^'^ 

Saunders 

they have made for maintenance. The petition pre- v. 

seated to the Master of the Rolls is not now before me, Vautieb. 
or, with theconsent of the parties, T would dispose of it. 



It was then arranged that a similar petition should 
be presented, without delay, to his Lordship, and that 
the argument should, in the meantime, proceed, as if 
such petition were actually before the Court. 

Mr. JVigram and Mr. Wood, for Daniel Wright Vautier: 

Admitted the general principle, that where there was 
no gift but in the direction for payment at a certain 
. time, the legacy was, in the meantime, contingent, unless 
a contrary intention appeared : but they insisted that 
the circumstance from which the Court was in the habit 
of inferring such intention, was not the direction that the 
l^atee should have the interim enjoyment of the fund, but 
the necessity of separating the principal sum from the 
bulk of the estate, in order to carry into effect the provi- 
sions of the bequest Wherever such necessity occurred, 
it was immaterial whether the occasion of it was an im- 
mediate gift of the produce of the fundi to the legatee, 
or a gift ofiii^fund to a trustee to improve for his benefit. 
In either case, it was the separation of the fund that de- 
stroyed the contingent nature of the bequest, and raised 
a presumption that an immediate and absolute gifl was 
intended, unless that presumption were rebutted by a 
gift over in the event of the legatee dying under the 
prescribed age ; Vcemdry v. Geddes. [a) That principle 
was recognised in Boddy v. Dames (&), and it would be 

found 

(a) 1 Buu. 4- Miflne, 20J. {ft) I Keen^ 56*2. 

Vol. I. ' S 
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1841* found to be the principle of all those cases in which a 

'^^"V'^^ gift of this kind had been held to confer a vested in- 
Saunders 

V, terest; Hanson v. Graham {a)^ Branstrom v. Wilkin" 

Vautieb. ,^ J jj^ 2x?w^ V. L'Estrange (c), Lane v. Gaudge. {d) The 
reasoning in Batsford v. Kebbell was noW^erj Intel* 
ligible; but, at all events, the ground of that decision, 
whether right or wrong, was peculiar to itself, viz. that 
the dividends of stock and the stock itself were distinct 
subject-matters of bequest ; and if that were so, the gift 
of the dividends, until the party attained the age at 
which he was to receive the stock, did not involve an 
immediate separation of the stock from the bulk of the 
estate. They also cited Borastan^s Case{e), Man/lddY. 
Dugard {g\ Doe v. Whitby {h\ and relied on the limit- 
ation to *^ executors, administrators, or assigns,** ob* 
serving that the legatee could have no ** assigns'' in 
the sense which that word was evidently intended to 
bear, unless the legacy vested before the time appointed 
for payment arrived. 

Mr. Anderdon appeared for the trustees* 

Mr. Rickardsy in reply, said that in all the cases 
which had been cited there was either an immediate 
gift of the interim produce of the fund to the legatee, 
or a trust to apply it for his benefit; and that the mere 
separation of the fund from the rest of the estate had 
never been treated as alone sufficient to give the legatee 
a present vested interest. Still less could it be so con- 
sidered in this case, in which the trustees of the legacy 
were also executors and trustees of the will generally. 

On 

(a) 6 Vet. 239. (e) 3 Rep. 19. 

(b) 7 Ves. 421. (g) 1 Eq. Cat. Abr. l9S,pl. 4. 

(c) 5 Bro. P. C, 69, (k) I Burr. 228. 
{d) 9 Fes. 295. 
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On the conclusion of the argument. 

Tie Lord Chancellor said, that from what had v. 

been stated he must assume that the Master of the Vautier. 
Rolls' impression was that the order for maintenance 
was erroneous* 

Mr. Wigram said he understood that the Master of 
the Rolls, considering himself bound in point of form 
by that order, had expressed no opinion upon the 
merits. 



The Lord Chancellor. 

I should not have thouglit this a case of any difficulty; 
but the form in which it came before me, namely, a 
rehearing of an order made by me at the Rolls, though 
not, as I at first understood, at the suggestion of the 
Master of the Rolls, has called upon me to give it my 
most careful attention. I have no recollection of the 
cAse, and have no means of knowing how iar my judg- 
ment was exercised upon the construction of the will. 
I cannot, however, assume that the order was made 
without my having considered the state of the property 
as stated in the Master's report ; as that would have been 
contrary to the course which I have always thought it 
my duty to adopt in such cases. 

It is argued that the testator's great nephew, Daniel 
Wright Vautierj does not take a vested interest in the 
East India stock before his age of twenty-five, because 
there is no gift but in the direction to transfer the 
stock to him at that age. But is that so ? There is an 
immediate gift of the East India stock; it is to be sepa- 
rated from the estate and vested in trustees; and the 
S 2 question 



Jtme^. 



us 
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1841. 



Saunders 

VaOT1£R. 



question is whether the great nephew is not the ceittd 
que trust of that stock. It is immaterial that these trus- 
tees are also executors ; they hold the East India stock 
as trustees, and that trust is, to accumulate the income 
till the great nephew attains twenty-five, and then to 
transfer and pay the stock and accumulated interest to 
him^ his executors, administrators, or assigns. There 
is no gift over; and the East India stock either be- 
longs to the great nephew, or will fall into the residue in 
the event of his dying under twenty-five. I am clearly 
of opinion that he is entitled to it. If the gift were 
within the rule, there would be circumstances to take it 
out of its operation. There is not only the gift of the 
.intermediate interest, indicative, as Sir J* Leach observes 
in Vawdry v. Geddes (a), of an intention to make an im- 
mediate gift, because, for the purpose of the interest, there 
must be an immediate separation of the legacy from the 
bulk of the estate; but a positive direction to separate 
the legacy from the estate, and to hold it upon trust fo^ 
the legatee when he shall attain twenty-five. The deci- 
sion in Faxvdry v. Geddes and other cases, in which there 
were gifts over, cannot afiect the present question. Booth 
V. Booth (b) is certainly a strong case, and goes far be- 
yond the present, and so does Love v. V Estrange (c) ; 
and it is a decision of the House of Lords. That case 
has many points of resemblance to the present; and al- 
though Lord Rosslyn seems, in Monkhouse v. Holme (d)j 
to question the principle of that decision, Sir W. Grants 
in Hanson v. Graham {e\ justifies it upon grounds, most 
of which apply to this case, particularly that the fund 
was given to trustees till the legatee should attain a cer- 
tain age, and that it should then be transferred to him; 
from which and other circumstances he thought it was 

to 



{a) iRtut,^ Miflne^205. See 
p. 208. 



(c) 5 Bro. P. C. 59. 

id) 1 Bro. C. C. 298. 

(r) 6 Vet. 239, See p. 248. 
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to be inferred, that the fund was intended wholly for the 184-1. 

benefit of the legatee, although the testator intended. ^^^'^^^' 

that the enjoyment of it should be postponed till bis • «. 

age of twenty-four. Such, I think, was clearly the inten- Vautier. 
tion of the gift in this case. 

It was observed that the transfer is to be made to 
the great nephew, his executors, administrators, or as- 
signs. It is true that the addition of those words does 
not prevent the lapse of a legacy by the death of the 
legatee in the lifetime of the testator, but they are not 
to be overlooked, when the question is, whether the 
legacy became vested before the age specified ; because 
if it were necessary that the legatee should live till that 
age to be entitled to the legacy, then there would be no 
question about his representatives at that time. 

I am therefore of opinion that the order of 18S5 
was right, and that the petition of rehearing must be 
dismissed, and with costs ; which I should not have or- 
dered, if the Master of the Rolls had recommended the 
parties to adopt that proceeding upon a view of th^ 
merits of the case, but which I am now informed was 
not the case. The order for a transfer of the funds, 
upon the regular evidence of the legatee having attained 
twenty-one, will follow this decision upon the construc- 
tion of the will. 



On the following day, a petition having, in the mean- June 5. 
time, been presented, pro^rwo, to the Lord Chancellor, 
in pursuance of the arrangement above-mentioned, the 
matter was again spoken to, when 

Mr. Anderdon asked for the costs of the trustees, both 
of that petition and of the similar petition which had 

S S been 
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1841. been presented to the Master of the Rolls, submitting 

i^*^"^"^^ that although that petition was not before his Lordship, 

V. yet that the petitioner might be put upon the terms of 

paying the costs of it, as the condition of his obtaining 

the order which he asked. 

The Lord Chancellor said, that he had no juris- 
diction on the petition presented at the Rolls; but sug- 
gested to the petitioner that he should consent to those 
costs being included in the present order, as he woald 
otherwise have to pay the expense of another applicap- 
tion to the Master of the Rolls for the purpose of 
recovering them ; which suggestion was acceded to. 

Mr. Richards then made a similar application for the 
costs of the residuary legatees, which was opposed by 
Mr. Wigramy on the ground that the residuary legatees 
stood in the situation of parties who had opposed a claim 
and failed : but 

Jlie Lord Chancellor said, that as the fund had 
not been carried over to the separate account of the 
petitioner, and therefore could not have been obtained 
without serving the other parties in the cause, the resi- 
duary legatees were entitled to their costs ; and, accord- 
ingly, his Lordship directed that the costs of all parties 
to that petition, and also, by consent, of the petition at 
Rolls, should be paid out of the fund. 
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1841. 

HERRING V. CLOBERY. ^P"^^^' 

AN appeal from the whole decree in this cause being a motion for 

in the Lord Chancellor's paper of appeals, Mr. leave to prove 

Glasse asked leave to give a notice of mption for liberty a rehearing, 

to prove, vivd voccj at tha Jiearing of the appeal, ex- ^^^f not'^n'^'' 

hibits which were not in evidence upon the original evidence upon 

hearing, stating that if such leave were not given, the hearing does 

appeal would probably come on to be heard before the J^ot require 
motion could be made. He mentioned the case of Hig- 
gins v. Milb (a), as shewing that notice was necessary. 

The Lord Chancellor. 

On a rehearing, you may use any evidence you might 
have used below, not requiring new depositions ; and 
therefore the motion does not require notice. 

(a) 5 JZuff. S87., and see Loveii v. Hickt, 2Y.^ Coll. 472. 



S 4 
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Julf,\2,iz. ROYLE V. WYNNE. 

Whereaparty JTOHN ROYLE, by his will, dated the 17th of Scp- 
endtledto ^ f ember 1839, gave and devised to his nephew 

real estate, jj^ Wynne Boyle and his heirs, four farms in the 
but being un- ^^ -^ ^ . i i j -l j 

certain whe- county of Carnarvon^ whicjik he particularly described, 

WM a^'lega/or ^"^ ^^^^ several other devises and bequests, he gave and 
an equitable bequeathed all the residue of his real and personal estate 
ceSinglror^" ^ his nephew John Wynne, his executors, administra- 
the recovery tors, and assigns, Upon trust to sell and dispose of all 
at law and bill his goods and furniture, and call in and collect all such. 
in equity at j^jjjg q,. gyj^jg ^f money as should be due and owing to 
the same "^ , i i j 

time: Held, him ; and out of the monies to arise from such sale and 

bound to elect collection, to pay and discharge funeral and testament- 

either to sus- ary expenses, and the legacies previously given, and after 

ceedingBrt^' payment thereof, and all necessary costs, charges, and 

v\^n H-^*^^ expenses attending the same, to divide the remainder of 

missed, al- the said monies equally, share and share alike, between 

relief **raed himself (JoAn Wynne), and three nieces of the testator, 

by the bill, who were particularly named. 

embracing an 

account of 

rents, and a Hugh Wynne Rqyle died in the lifetime of the tes- 

title-deeds, tator, and the testator died in the month of March 

was more ex- j g^Q leaving the Plaintiff his heir at law. John Wynne 

tensive than , « 

that which having, upon the death of the testator, entered upon the 

uTe'aff ^^ four farms devised to Hugh Wynne Boyle, and pos- 
Where a sessed himself of the title-deeds, the Plaintiff filed this 
ceeSng St'law ^^'^ against John Wynne and the testator's three nieces, 
and in equity pravinff 

at the same mt ^ o 

time for the same cause of suit, the Court has no discretion to retain the suit if the 
Plaintiff proceed with his action, except in cases where the proceeding at law is 
ancillary to that in equity, in which cases the Court has the power to mould the 
proceedings with a view to its own decree, and for that purpose may allow the 
action to proceed, retaining the bill in the mean time. 
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praying that it might be declared that the equitable 1841. 
interest in the four farms devised to Ht^h Wynne Boyle 
resulted to bim as heir at law of the testator, and that 
the Defendant John Wynne might be decreed to convey 
the legal estate in those premises, and to deliver up the 
title-deeds to the Plaintifi^ and to account to him for 
the rents and profits which had accrued since the death 
of the testator, and that in the meantime, if necessary, a 
receiver might be appointed. 

Shordy after the institution of this suit, the PlaintifiP 
being advised that the estates in question did not pass 
under the residuary devise, brought an action of eject- 
ment against the tenant in possession of one of the farms 
only ; whereupon the Defendant John Wynne, having put 
in his answer, made a special motion, before the Vice- 
Chancellor, that the Plaintiff might be ordered to elect, 
within eight days after the order to be made on the mo- 
tion, whether he would proceed in the suit or in the action 
of ejectment; and if he should elect to proceed in equity, 
then that the proceedings at law might be stayed by in- 
junction, but if he should elect to proceed at law, or in 
de&ult of such election by the time aforesaid, then that 
his bill might from thenceforth stand dismissed, with 
costs to be taxed by the Master; or if his Honor should 
be of opinion that the bill should not, in that event, be 
absolutely dismissed, then that it might stand dismissed 
as to so much thereof as related to the premises which 
were the subject of the action. 

The Vice-Chancellor having refused that motion, 
with costs, it was now renewed, by way of appeal, before 
the Lord Chancellor. 

Mr. Stuart and Mr. Walket-f in support of the motion. 

The 
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1841. The necessity for a special motion in this case arises 

from the Plaintiff's having thought fit to embrace in hb 
suit other estates besides those which are the subject of 
his action* If it had not been for that drcumstanoe, 
the order which is now asked would have been a matter 
of course : Hogue v. Curtis, {a) The Vice-Chancellor 
refused the motion beloW) on the ground that, although 
the subject matter of the two proceedings was the same, 
the relief sought by them was different ; inasmuch as 
the suit in equity went not merely to a recovery of the 
lands, but to an account of past rents, and the delivering 
up of the tide-deeds. Lord Bacoris rule (&), however, 
only requires that the two proceedings should be for the 
same cause of suit ; and it is immaterial what may be 
the nature or extent of the relief which they respec- 
tively seek to obtain: Carrick v. Young. (c) In that 
case the biH in equity was filed for a specific perform* 
ance of an agreement to accept a lease, while the action 
was brought to recover compensation for the use and 
occupation of the farm which was the subject of the 
agreement; and yet the party was put to his election. 
It will, perhaps, be said that the present case is not 
within the rule, becaus# the rights upon which the 
Plaintiff proceeds in the two courts are different: the 
answer, however, is, that though a plaintiff may pray 
alternative relief in respect of one and the same title, he 
cannot be allowed to assert two contradictory tides, 
either in the same proceeding, Edwards v. Edvoards{d)j 
or at the same time in two different proceedings : Cock' 
erell v. Chdmeley. {e) 

Mr. Wigram and Mr. Campbell^ contri. 

Tlie 

(«) iJ.^rW. 449. {d) Jac. 335. 

(b) See Beameis Orders, p.ll. (e) 1 Ruu. ^ Mylne, 418.; sec 

(r) 4 Madd. 437. p. 423. 
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The rule as to election is within the discretion of the 1841. 
Court; and this is not a case in which it ought to be en- 
forced. TThe ground of the decision in Hague v. Curtis 
vras that the two proceedings were merely concurrent and 
equivalent remedies for the same right, and therefore 
the prosecution of both together could answer no pur* 
pose but that of yezatbn. In the present case, the 
Plaintiff is clearly entitled to the property in question^ 
in one of two ways -^either by direct inheritance^ or 
by a resulting trust under the residuary clause in the will : 
that clause, however, is so worded as to make it ex- 
tremely doubtful whether his title is a legal or an equi-^ 
table one» Doe v. Buckner (a), Doe v. HurrelL {b) If, 
with a view to enforce hb rights with as little delay as 
possible, he chooses to proceed upon both titles con- 
currently, no one has reason to complain : because if 
he succeeds upon one, he must necessarily fail upon the 
other, and will have to pay the costs of that proceeding 
in which he fails. If, therefore, he is willing to incur 
some additional expense in order to secure an earlier 
determination of his rights, why should the Court in- 
terfere to prevent him ? To do so in a case like the 
present would be to convert a rule which was intended 
only to prevent vexation, into an impediment to the 
speedy administration of justice. 

Mr.jSftiar/, in reply. 

The Lord Chancellou. 

Applications to restrain a party from proceeding in 
two different Courts, at the same time, for the same cause 
of suit, are of two kinds. In cases of election, properly 
so called, the application is, that if the Plaintiff elects 
to proceed at law his bill may be dismissed ; and the 

order 
(a) 6 Term Rep. 6 10. (6) SB,^ Aid. 18. 
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]84h order upon that motion is not within the discretion of 
the Court. But there is another class of cases which 
are not, properly speaking, cases of election, where the 
proceeding at law is ancillary to that in equity* There, 
the form of the application is different — that if the 
Plaintiff shall elect to proceed at law, the suit may be 
stayed in the meantime — for, in those cases, the Court 
has a discretionary power to mould the proceedings 
with a view to its own decree, and, for that purpose^ may 
retain the bill until the action shall have been disposed 
of. That is the course frequently adopted on motions 
for an injunction, where it appears that there is a legal 
question to be tried before the Court can make a 
decree. In such cases, it is the constant practice to di- 
rect that an action shall be brought, retaining the bill 
in the mean tinie. And, upon the same principle, if, in 
such a case, the Court found an action already com- 
menced which would ascertain the legal right, it would 
allow such action to proceed without dismissing the bill. 
It struck me, at first, that the present might be a case of 
that kind; but, upon further consideration, I am of 
opinion that it is one of election properly so called, 
and, therefore, that if the Plaintiff proceeds at law, so 
much of the bill, as relates to the estate which is the 
subject of the action, must be dismissed. 



July 13. ^" ^® following day, Mr. Wigram stated .that his 

client had elected to abandon his action, and to proceed 
in equity. Whereupon Mr. Stuart asked for the costs 
of the motion before the Vice-Chancellor ; but 

The Lord Chancellor said, that as he should not 
have given either party the costs of the motion, if he 
had heard it himself originally, but should have di- 
rected them to be costs in the cause, and as he always 

put 
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put the parties, on an appeal motion, in the situation in 1841. 
which they ought to have been placed if the right order 
had been made in the first instance, he should direct 
that the costs of the modon before the Vice-Chancellor 
should be costs in the cause* 




MARTEN V. WHICHELO. •^f»«»- 

THE bill in this cause was filed on the 19th of Juhf The Plaintiff 
1886, by Jane Marteih on behalf of herself and iuhhaving^ 

the other unsatisfied creditors of the testator, against ^^^ ^^/ 1>'11 

, pro confcsio 

Richard Lemmon JVhichelo^ the sole actmg executor, against one of 

and two other persons,*to one of whom the testator had Jj|,^gj^^^ 

by his will devised certain freehold, and to the other the executor, 

certain leasehold as well as freehold estates. ,The bill Sfen^ of 

stated, amongst other thingsi, that the Plaintiff was his debt as 
" . J i_ i_ against the 

the holder of a promissory note made by the testator ^^^^ Defend- 
on the 17di of Jidy 1826, for the sum of 746t 1 Is. 4rf., JhMS^^ 
payable at three months after sight, with lawful interest ; of the testa- 
that the note had been presented to the testator for ^J^*^^j 
payment on the SOth of December 1829, but that he who did not 
died in the month of December of the following year, 3ebtJ'except 
without having paid any part of it ; that, upon his death, an exammed 
Whichelo having proved the will, possessed himself of juJ^ment ^ 
the testator's personal astate to an amount more than p^|j^^^^jjf?J^^ 
sufficient for the payment of the promissory note in recovered for 
question, and of all his other debts, but that he had J^^^J"^^ 
wasted and misapplied the assets : that in the year executor. The 
1833, the PlaintifFrecovered a judgment against Whicheh JJ^^^cumf 

in stanceti, re- 
fused leave to 
supply the defect in the evidence at the hearing, and dismissed the bill, as against 
the devisees, ¥nth costs. 
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1841. in an action upon the promissory note, and sued out a 
writ oi fieri facias against the personal property of the 
testator in the hands of WhichelOj but that she had 
been unable to levy more than 72/. 16s. 2(£. under the 
execution. The bill also charged that, in that action, 
Whichelo had not pleaded plene adminisiraviij but bad, 
by die form of his pleading, admitted assets; and it 
prayed, in effect, that the usual accounts might be taken 
of the testator's estate, and that if a sufl&cient sum 
should not be forthcoming' from Whichelo to pay what 
was due to the Plaintiff and the other unsatisfied credi- 
tors, the leaseholds first, and if necessary (by marshal- 
ling the assets), the freehold estates also^ whidi were 
devised to the other two Defendants, might be made 
available for the deficiency, in a due course of adminis- 
tration. 

The Defendants, the devisees, neither admitted nor 
denied the Plaintiff's debt, but insisted that by not 
having used due diligence to recover it from the exe- 
cutor, she had forfeited her right to resort to the real 
estates specifically devised. One of the devisees also in- 
sisted upon the Statute of Limitations. Against Whichelo 
the bill was taken pro confetso ; after which the suit, 
having become abated by the marriage of the Plaintiff, 
was revived, in the usual manner, against all the defend* 
ants, including Whichelo. 

The only evidence taken in the cause was an ex- 
amined copy, which was proved on the part of the 
Plaintiff, of the judgment recovered by her against 
Whichelo. 

The cause came on to be heard before the Lord 
Chancellor. 



Mr. 
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Mn Turner and Mr. Blunt appeared for the Plaintiff. 1841. 



Whichblo. 



Mabtbn 
Mr. Wakefield and Mr. Sogers for the devisee, who ^^^ •. 

had insisted upon the Statute of Limitations. 

Mr. BetheU and Mr. Teed for the other devisee. 

Upon the opening of the case, the counsel for the 
devisees objected, that the making Whichelo a party to 
the bill of revivor was, in efiect, calling upon him to 
proceed in the suit, and was consequently a waiver of 
the previous process for takidg the bill pro confesso 
against him ; and therefore, that as he did not appear, 
the suit was defective as to parties ; but 

The Lord Chancellor overruled the objection, say- 
ing, that the only way by which the Plaintifis in the 
revived suit could have the benefit of the order to take 
the bill pro confesso, was by making Whichelo a party to 
the bill of revivor ; if he had not been made a party to 
it, there might have been ground for the objection. 

It was then objected that there was no evidence of the 
debt but the judgment recovered against the executor, 
which could not afiect the devisees, who were no parties 
to the action. 

In answer to that objection, it was submitted, on the 
part of the plaintiff, that the judgment obtained against 
the executor was sufficient foundation for an inquiry as 
to the debt, with a view to charge the other defendants ; 
and that, at all events, as the defect in the evidence was 
evidently a mere slip on the part of counsel, the Court 
would allow the cause to stand over, with liberty to the 
Plaintiffs to exhibit an interrogatory to prove the debt. 
Upon that point, the cases collected in Seton, On Decrees, 

p. 363., 
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1841. p. S63.9 Hood V. Pimm {a\ and Ixn^d RedesdaU Pleads 
p. 329. 4th ed., were cited. 

Another point taken was, that although it appeared, 
upon the Plaintiff's own shewing, that the debt became 
due more than six years before the filing of the bill, 
the Plaintiff did not allege an acknowledgment of it by 
either of the devisees within that time ; so that, even as 
against that devisee who had not insisted upon the 
Statute of Limitations, the bill stated no case upon 
which a decree could be made. 

On the other hand, it was contended, that the judg- 
ment recovered against the executor was sufficient to 
keep the Plaintiff's claim alive, at least as against that 
devisee who had not insbted upon the statute. Upon 
that point, Putnam v. Bates (b) and Braitkwaite v. 
Britain (c) were cited. 

Upon the conclusion of the argument, 

TTie Lord Chancellor said, that he would look 
into the cases before he gave his decision ; but that his 
impression was, that the Court would not, at the hear- 
ing, allow a Plaintiff to prove that upon which his whole 
case depended. 



Aug.i. 



The Lord Chancellor. 

The creditor, the Plaintiff in the cause, claiming a 
debt upon a promissory note of the 17th of July 1826, 
filed her bill on the 19th of July 1836 against WhicheiOy 
the personal representative of the debtor, and the other 

Defendants, 

(a) 4 Sim. 101. (c) 1 Keen^ 206. 

(6) ZRuM. 188. 



Whiciielo. 
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Defendants, devisees of his real estate, stating that, in 184L 
183S, she brought an action and obtained judgment ^tP'^^ 
against Whickelo for the principal and interest due upon o. 

the note; but that she had only been able to levy 
72/. 165. 2d out of the debtor's assets, although Whichelo 
had received personal estate more than sufficient to pay 
this and all the other debts, and in proof of this, charged 
that Whichelo in the action did not plead plene admini" 
stravit. Upon this statement the Plaintiff was entitled 
to execution against Whichelo personally, and, accord- ' 
ing to her own statement, she is suing the devisees of 
the real estate upon a simple contract debt, more than 
six years after it accrued, although the personal repre- 
sentative received ample assets, and after a judgment 
against him de bonis testatoris^ et, si non^ de bonis propriis. 
The bill was taken pro confesso against Whichelo^ the 
personal representative; and, as against the devisees, 
there was no proof of the debt, the only evidence being 
an examined copy of the judgment against Whichelo, 
There could not, therefore, be any decree against the 
devisees ; but it was asked, that the Plaintiff might 
have permission to go into evidence to prove the debt, 
and the cause stood over that I might examine the cases 
upon that point. The cases upon this subject are col- 
lected in Mr. Seton^s book Ofi Decrees^ p. 363., and by 
Mr.Daniellj 2 vol. 416. It is impossible to reconcile the 
cases, or to extract any principle upon which any fixed 
rule can be founded. The Court has exercised a wide 
discretion in giving or refusing leave to supply the de- 
fect of evidence, in doing which, the merits of the case 
upon the Plaintiff's own shewing ought to have a 
leading influence. I think, in this case, I should not 
exercise a sound discretion in giving to the Plaintiff an 
opportunity of going into new evidence against these 
devisees. The bill, therefore, must be dismissed, with 
costs, against them. 
Vol. L T 



2B2 
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1841. 



AprU 22. 

It appearing 
upon a mo- 
tion to take 
the bill pro 
eonfeuo 
against a De- 
fendant who 
was in cus- 
tody under an 
attachment 
for want of an 
answer, that 
the time for 
making it bad 
expired ; the 
Court not 
only refused 
the motion, 
but forthwith 
discharged the 
prisoner out 
of custody 
without pay- 
ing any of the 
costs of His 
contempt. 



COLLINS V. COLLYER. 

A DEFENDANT in this cause was arrested under 
'^^ an attachment for want of an answer, on the 2d of 
June 1 840, and on the 2d of November following be was 
brought up to the bar of the Court, and turned over to 
the Iteet. On the 8lh of March following, the Plaindff 
moved, before the Master of the Rolls, that the bill 
might be taken pro confesso against him ; when hb 
Lordship made an order that the cause should be set 
down to be heard, and that the Plaintiff's clerk in 
Court should then appear with the record, in order that 
the bill might be taken pro confesso against the Defend- 
ant, and that the Defendant should be remanded to 
prison until he should put in his answer and clear the 
costs of his contempt. 

The Plaintiff being dissatisfied with that order, Mr. 
Torriano now moved on his behalf, before the Lord 
Chancellor, that it might be discharged, and that the bill 
might be taken pro confesso against the Defendant ; and 
that he might be remanded to prison until he should 
clear the costs of his contempt. 



Mr. Wakefield appeared for the Defendant, but de- 
clined to support the order of the Master of the Rolls, 
as being at variance with the practice of the Court. 

The Lord Chancellor said, that as it was admitted 
on all hands that the order of the Master of the Rolls 
was irregular, and as he was himself of that opinion, he 
must discharge it. 



Mr. 
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Mr. Wakefield then contended, that the Plaintiff was 
too late to ask for the rest of his motion : that the period 
within which the Plaintiff might, by the provisions of 
the 1 W. 4. c. S6. s. 15., have obtained an order to take 
the bill|?n> confesso^ being twenty-eight days from the 
time when the Defendant was brought up, expired on ' 
the SOth of Naoember^ and that the six weeks beyond that 
time within which the Plaintiff was, by the thirteenth 
rule of that statute, bound to obtain such order, expired 
on the ISth of January ; whereas the present notice of 
motion was not given until the month of April. 
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1841. 




Mr. TorrianOi in reply. 

The Lord Chancellor. It is clearly too late now 
to move to take the bill pro confesso ; and that being the 
case, I have no right to detain the prisoner any longer 
in custody. If, therefore, Mr. Wakefield applies, he 
must be discharged. 



Mr. Wakefield then moved, in pursuance of the pro- 
visions of the thirteenth rule, that the prisoner be dis- 
charged without paying the costs of his contempt, which 
was ordered accordingly, {a) 



(a) It would seem that the 
Master of the Rolls' order was 
made after the Defendant had 
become entitled to his discharge 
in consequence of the Plaintiff's 



neglect to proceed to take the 
bill pro confeuOf although that 
circumstance was not adverted 
to in the argument or in the 
judgment. 



T 2 
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1841. 



June IS. 



LEWIS V. EVANS. 



A pefendant fTTIHE Defendant havinc been committed to ffaol under 
onginally I ° ® , 

committed to an attachment for not appearing to the bill, the 

SnSui^hment P'^intiff omitted to obtain an order for entering an 

for not ap. appearance for him within the time allowed for so 

^n"remidned doi"g by the thirteenth rule of 1 W. 4. c. 36. 5. 15. 

there without Tlie Defendant, nevertheless, remaining in custody 

his Jischarge, without applying for his discharge, was brought up to 

after he had ^^e bar of the Court before the Master of the Rolls, on 
by the de^ ^ 

fault of the the second day of the following term, which was within 

come^ntiSed ^^^ ^'™^ limited for that purpose by the fifth rule ; and 

to be dig- ^ the Master of the Rolls then made an order for turning 

out paving him over to the Fleets and at the same time directed an 

appearance to be entered for him. The Defendant 

having remained in the Fleet for some time longer, at 

length applied for his discharge under the thirteenth 

rule, when it appearing from the return made by the 

warden of the Fleet of the causes of his detainer, that 

an attachment for want of an answer had been lodged 

there against him since the order was made for entering 

an appearance for him, his Lordship refused the motion, 

with costs. 



any of the 
costs of his 
contempt. 
While he so 
remained in 
prison, the 
Plaintiff 
lodged an at- 
tachment 
against him 
for want of 
an answer : 
Held, that, un- 
der these cir- 
cumstances, 
the attach- 
ment could Mr. Coopei* now moved, before the Lord Chancellor, 

L°l vaUd de- ^«^ **^ o'^^r ®f ^^^ Master of the Rolls might be 

tainer; and, discharged, and that the prisoner miirht be released 

therefore, - , . , . n . n. 

upon the sub- '^^™ custody without paymg any of the costs of his 

tMuent ap. contempt, 
plication of ^ 

the prisoner, , lu 

he was dis- 
charged, without paying any of the costs of his contempt. 



Lewis 

0. 
EVANt. 
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In support of the motion, he cited Hawkins v. Hall (a) 1841. 
and Hutchins v. Kenrick. (b) 

Mr. Bichards appeared for the Plaintiff, and opposed 
the motion. 

The Lord Chancellor, said that the rule which 
prevailed both at law and in equity was, that when a 
party had once become entitled to his discharge from 
custody by the rules of the Court, no advantage could 
be taken of his being improperly detained, for the pur- 
pose of serving any new process upon him ; and, con- 
sequently, the attachment which had been lodged in 
this case could not operate as a valid detainer of the 
prisoner. His Lordship accordingly made an order, 
discharging the order of the Master of the Rolls, and 
releasing the prisoner from custody, without payment 
of any of the costs of his contempt. 

(a) 4 Mylne ^ Craig, 2S0. (b) 2 Burr. 1048. 



BYDE V. MASTERMAN. Apmso. 

Jifffy 1. 

rriHIS was an appeal from an order of the Master of Trustees of . 
-*- the Rolls, allowing an exception to the Master's htliing^rTa 

report, by which he had certified that the whole of the schedule to 

tneir snswcr 
first schedule to the answer of two of the Defendants to a bill for an 

was in,perlinent. --"-f^the 

^"® set forth the 
minute particulars of the difierent estates with undue prolixity and diffuseness, a 
general exception to the schedule, as being impertinently set forth, was allowed by the 
Master, and an exception to his report was over-ruled by the Court, although it 
appeared that there were a few passages in the schedule which were not liable to 
that objection. ^ 

T 3 
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1841. The bill was filed for an account of the rents, profits, 

and proceeds of sale of certain freehold and copyhold 
estates which had been conveyed and surrendered by a 
person since deceased, to three trustees, of whom the 
two Defendants, whose answer was in question, were 
the survivors, upon certain trusts, which were declared, 
as to part of the estates, by an indenture of the 26th 
of October 1826, and, as to the rest, by the will of the 
settlor, of subsequent date. 

By the indenture, the estates therein comprised were 
directed to be sold immediately after the settlor's death, 
for the payment of his debts and certain charges and 
incumbrances. The estates of which the trusts were 
declared by the will were also charged, generally, with 
the payment of the testator's debts; but the ulterior 
limitations of both instruments were, so far as the Plain- 
tiff's interest was concerned, the same. 

In the interrogating part of the bill, the Defendants, 
the trustees, were required to set forth whether in the 
year 1826, or at some other and what time, Thomas 
Hope Byde (the settlor) deceased, was not seised of or 
otherwise well entitled to divers, or some and what 
manors or lordships; and whether or not divers, or 
some and what freehold and copyhold messuages, farms, 
lands, and hereditaments ; and whether or not for such 
estates therein respectively as were thereinbefore in that 
behalf mentioned, or for some and what other estate or 
estates ; and whether the said Thomas Hope Byde was 
not at the respective times of making his will and of his 
death, or when else in particular, seised or well entitled 
of or to divers or some and what manors ; and whether 
or not also of or to divers or some and what freehold, 
and whether or not also of or to divers or some and what 
copyhold estate or estates; and whether or pot of great, 

or 
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or some and what value; and whether or not for such 1841. 
interests therein respectively as thereinbefore in that 
behalf mentioned ; or for some and what other interests 
or interest, or how otherwise. 

In a subsequent passage of the bill there was also an 
enquiry, what parts of the trust estates had been sold. 

The trustees, by their answer, ^referred to the first 
schedule thereto annexed, as containing all the inform* 
ation they could give upon the subject of these inquiries. 
In that schedule, the copy of which extended over twelve 
brief sheets, they set forth the particulars of the trust 
estates, distinguishing what parts were freehold and 
what copyhold; what parts were subject to the trusts 
of the indenture, and what parts to the trusts declared 
by the will ; what portions of the former had been sold, 
and what remained unsold; but describing the parti- 
culars, comprehended under those different heads, for 
the most part, after the following manner : — 

" Hlare Park and Ware Park Farm^ comprising the 
capital messuage or mansion house, situated, standing, 
and being in the parish of Ware^ in the county of Hert- 
Jbrdf called or known by the name of fVare Parh^ with 
the outhouses, buildings, yards, orchards, and garden 
thereunto belonging; and the messuage, farm lands, 
tenements, and hereditaments hereinafter mentioned, 
containing together by estimation 440a. Ob. 16 p. be 
the same more or less, and which are called or known 
by the name of Ware Park and Farm^ and containing 
the following particulars, viz. site of mansion house, 
garden, stables, &c. 5 a. 3 r. 29 p. The lawn 35 a. R. 
53 p. ;*' and so forth, the descriptions in many instances 
extending to the boundaries and abutments of the dif- 
ferent closes, and to the names of the persons by whom 

T 4 they 
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they bad been successively occupied, after the manner 
of a descriptioa of parcels in a deed. 

Other passages, however, of the schedule, contained a 
simple enumeration of the houses or cottages on parts 
of the estates, with the tenants' names and the rents at 
which they were respectively let 

-There were also several detached passages, of consi- 
derable length, explanatory of certain peculiarities in the 
title to portions of the estates, arising from defective 
recoveries, exchanges, and other acts and dealings of the 
settlor during his lifetime ; in consequence of which the 
Defendants alleged that they were unable to state with 
certainty what estates the settlor had in such portions. 

Six exceptions were taken by the Plaintiff to this 
answer, the first five of which related to particular pas- 
sages in the body of it; the sixth, which was alone the 
subject of this appeal, was in these words. 

*^ For that the first schedule annexed to the said an- 
swer is impertinently set forth." 

A reference having {^een made to the Master, in the 
usual form, he ceitified, amongst other things, that he 
found the answer impertinent as to the whole of the 
sixth exception. 

The Defendants having excepted to that part of the 
report, the Master of the Rolls made the order now 
appealed from, allowing the Defendants' exception. 

The appeal now came on to be heard. 

Mr. fVigram and Mr. Collins^ for the Appellant. 

The 
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The Master has come to a right conclusion in finding 1841. 
the whole of this schedule to be impertinent. It may 
be tme that no part of it is irrelevant ; but the whole is 
oppressively prolix, and prolixity in pleading is itself 
impertinence : if it were not to be so considered, a party 
could never protect himself against this kind of op- 
pression without taking exceptions still more voluminous 
than the matter of which he complains. Accordingly, 
it has been settled by a series of decisions, that where 
impertinent matter is so mixed up with pertinent that 
the one cannot, without great difficulty, be separated 
from the other, the whole shall be treated as impertinent. 
Alsager v. Johnson (a), Parker v. Fairlie (i), Norway v. 
Rawe (c), Slack v. Evans {d\ Beaumont v, Beattmont (e), 
Beamejfs Orders, {g) The Master of the Rolls, indeed, 
admitted, that before the Orders of 1828, the present 
case would have fallen within that rule, but his Lord- 
ship conceived that the eleventh of those Orders, as ex- 
pounded by Sir J. Leach in Wagstaffw Bryan (A), had 
introduced a different rule; and that, inasmuch as a 
few detached passages might be found in the twelve 
brief sheets over which this schedule extends, which 
were neither irrelevant nor unduly prolix, the Master 
was bound to have over-ruled the exception altogether. 
It is submitted, however, that the eleventh Order was 
intended to apply to impertinence, in the sense of ir- 
relevancy only, and not of prolixity ; or, at all events, 
to those cases only of prolixity in which the objection- 
able passages could easily be separated from the rest. 
In the present case, that attempt was made, but before 
the pleader had gone through half the schedule, the 
exceptions were found to amount to 200 in number. 

The 
{a) 4 Yet. 817. {e) 5 Mad. 51. 

{h) Turn. ^ Russ. 362. (g) P. 70. 

(c) 1 Mer. 347. (h) 1 Russ. ^ Mylne^ 28. 

(</) 7 Price S78. n. 
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TTie Lord Chancellor. 




No one disputes that prolixity is impertinence : but 
Mastebman ^^®"» ^^ ^® ^'^» comes the difficulty of the General 
Order. I confess, however, I do not yet see the dif- 
ficulty: for, if the matter becomes altogether imper- 
tinent by being unnecessarily expanded, the Order does 
not affect such a case. 

• 
Mr. Bethell and Mr. Piggott^ contra. 

Under the old practice, the same particularity was 
required in taking exceptions to the Master's report, 
which is now required by the eleventh Order in taking 
exceptions to the answer ; and if, from particular cir- 
cumstances, a party found it impossible to conform to 
that rule, his course was to apply for leave to file a 
general exception, (a) The same course ought to have 
been adopted here, if the Plaintiff was really, as he 
alleges, unable to comply with the requisitions of the 
eleventh Order. 

To say that prolixity is impertinence, is too large a 
proposition. Sir <7. Leachi in IjytDe v. WiUiams (i), says 
it is a matter to be dealt with on the question of costs 
at the hearing. Besides, there are whole passages in 
this schedule which cannot, in any sense, be called im* 
pertinent The intermixture of the freehold parts of 
the estate with the copyhold, the inquiry as to their 
value, and the peculiarities in the title, rendered it im- 
possible to give the information sought for by the bill 
without an unusual particularity of description; and 
whatever parts of the schedule are really objectionable 
on the ground of diffuseness, might have been expunged 
separately. It is unnecessary, therefore, to contend 

that 

(a) Vide Norwmf v. Rowe, 1 Mer. {b) 2 S.4r Si. 574. 

135., see p. HO. 
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that the eleventh Order has over-ruled the doctrine of 1841. 
Norway v. Bcwe (a), because that doctrine has never been 
applied) except where it has been found impossible to 
separate what was pertinent from what was impertinent, 
Tench v. Ckeese {b) ; which is not the case here. 

Even supposing, however, that this schedule may pro- 
perly be the subject of a general exception, this exception 
is bad in form ; for it complains, not that the schedule 
is impertinent, but that it is impertinently set forth. 
It was the duty of the Master either to allow or to 
disallow the exception, and not to certify what the ex- 
ception did not allege ; and if he had done so, the Court 
wonld have had no power to order matter to be ex- 
punged which was merely found to be impertinently set 
forth : that shews that an exception so worded is irre- 
gular, and ought not to be entertained at all. 



. On coming into Court the next morning, 

The Lord Chancellor stopped Mr. Wigratn^ who May i. 
was proceeding to reply, and said, — 

I have looked over the schedule in this case ; and it 
appears to me that the difficulty of dealing with cases of 
this kind would be insurmountable, if this order is to 
stand* It 18 founded on the practice supposed to have 
been introduced by the eleventh General Order, and 
the case of Wagst€cff\. Bryan. Formerly, the practice 
was to refer pleadings for impertinence upon a general 
exception : it was, however, found to be inconvenient, 
not to specify the passages which were objected to ; 
and that led to the eleventh Order being made. But 

the 
(a) 1 Mer. 155. (6) 1 Bew. 571. 
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1841. the diflSculty of applying that order, in the way that 
^^^^^"^■^ has been suggested, to a case like this, would be insu- 
V. perable. Suppose you were to apply it in the case of 

Masterkan. jfQf'yjay V. Bjonoe ; you would have to file as many ex- 
ceptions as there are passages complained of; and it 
would be impossible to set forth any extended passage, 
for fear of including some matter which was not im- 
pertinent That cannot be the practice of the Court 
Lord Eldon*s objection to the schedule in Norway r. 
TZon^, was not that any part of it was irrelevant, bat 
that the information required was given in a needlessly 
diffuse and oppressive manner ; and what he said then, 
and what had been said before, was, that where that 
which is impertinent is so mixed up with that which is 
pertinent that the one cannot be separated from the 
other, the whole must be treated as impertinent. Now, 
I do not say that there are not in this schedule some few 
passages that are free from the objection to which by 
far the greater part of it is undoubtedly liable; but why 
should the trouble be thrown on the Court or the suitor, 
of analysing a schedule like this, merely because the 
Defendants have thought fit — whether from negligence 
or design is immaterial — to frame it in a manner which 
the Court ought not to sanction. If they fchoose to set 
forth the information which is asked with an unneces- 
sary degree of diffuseness and prolixity; they must 
abide by having it treated as altogether impertinent. 
You must either deal with it in that way, or compel 
the Plaintiff to take as many exceptions as there are 
objectionable sentences, or parts of sentences, in the 
schedule. I think, therefore, that the case falls within the 
principle of Norway v. Rotwe ; and so thought the Mas- 
ter of the Rolls ; but he felt himself more bound by the 
eleventh Order than I think either convenient or neces* 
sary ; for if it were to be applied with that degree of 
strictness, the consequence would be that the worse 

the 
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the case was the more impossible it would be to re- 1841. 
medy it. 

It was then objected that I could not entertain the 
exception, on account of the unusual form in which it is 
expressed, the exception being that the schedule is im- 
pertinently set forth. It is too late, however, to take 
that objection ; for the Order of reference refers it to 
the Master to enquire whether the answer is imper- 
tinent in the points excepted to. The objection, there- 
fore, ought to have been made, if at all, to the reference. 
There is, however, in fact, no force in the objection ; 
for no one could doubt what the meaning of the ex- 
pression was, namely, that the schedule was impertinent, 
because impertinently set forth. 

Upon the whole, therefore, I am of opinion that the 
Master's report was correct, and that the exception to 
it must be overruled. 
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May 1. BLEWITT V. ROBERTS and ahers. 

A testator^ nHHE will of Edward EUwitty dated the l«th of 
his wife 600/. October 1830, was partly as follows: — "I give 

Kr life "tote ^ "y ^^''^ Bachael BlewiU all my plate, linen, and 
paid quarterly, furniture; and I appoint my said wife and my son 
dSath^the^lTid ^^»«^^ Bleafilt and Wightwick Boberis executors and 
annuity to be trustees of this my will. And I give to my said wife 
Tided between 600^ per annum for her life ; but not to be liable to the 

six persons, controul of any future husband ; but to be paid guar- 
whom he . "^ . "^ . ^ 

named, or the terly, from time to ume, to her, on her receipt only, 

s^vo"of' and not to be subject to any debts or assignment : and 

them. He after her death, the said annuity to be equally divided 

^ch^of the^ between Ann Bogers BUmtit Thomas Bogers BlemiU^ 

»«P«»on» Hemy Blewitt, Georgiana Blewitt, Byron BUwUt^ and 

num during Oscar Blewittf or the survivors or survivor. I also give 

te^d'^Sa^ ^^ ®*^*^ ^^ ^^^^' ^^^ ^^^ "^^^ Bogers BlewUi^ Thomas 
teriyt with , Bogers Blewittf Henry Blewittf Georgiana Blewittf Byron 
^eir^^d^^ Blewitt, and Oscar BlewiU 100/. per annum during their 

specdve an- lives, to be paid quarterly, with power to leave their 

nuities at their . , i . <■ i 

deaths to any said respective annuities at their deaths to any persons 

persons they ^gy ^^^y marry, or any child or children they may 

oranycbiidren leave ; but in case of any of them dying without exer- 

Jw?e"but*in ^^^^"g *"^b power, then to the survivors or survivor, 

case of any I give also to each of them, the said J^omas Sogers 

?itho"tSi? Blemtt, Henry BlemUU Byron BlewiU, mdi Oscar Blewm, 

cising such ng they arrive at twenty-^ne years of age, or before^ if 

to the'sur- my said trustees shall think fit, 400/. to put them out 

vjvors or sur. {„ ijf^ 3^^ if either of the said last-named l^atees 
vivor. Held, ^ 

reversing the die 

decree b^low, 

that the gifts over of the annuities of 600/. and 100^. respectively were nof gifts of 
so much stock in the 5 per cents, as would produce those annuities, bat'^pfts of 
annuities for the respective lives only of the persons, to whom they were limited, 
as tenants in common. 
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die before twenty-one years of age, or before such 1841. 
money be paid to him, to the survivors or survivor. 
All the residue of my property I give to my son Ed' 
mund Elemtt^ if he should survive me. But in case of 
his death, to my son Reginald James Blewitt ; and in 
case of his death also before me, to my daughter jF>'ait£^s 
Mary Ann Blewitt. 

The testator died on the 8th of March 1832, leaving 
bis widow, Rachaelj and the six other annuitants men- 
tioned in his will, who were his illegitimate children by 
Sachael before their marriage, surviving him. 

Shortly after the testator's death, his son Edmund 
having died in his lifetime, this suit was instituted by 
Seginald James Blewitt , as residuary legatee, against the 
Defendant Roberts and the widow, who had proved the 
will, and the six illegitimate children, for the purpose 
of having the rights of all parties declared, and the 
trusts of the will administered under the direction of the 
Court. 

Pending the suit, Henry Blewitt died, unmarried; 
then Rachael died ; and afterwards Oscar Blewitt died, 
also unmarried; and Ann Rogers Blewitt married 
Robert Stai^ffer. These circumstances were stated in a 
supplemental bill. 

Upon the hearing of the cause for further directions^ 
before the Vice-chancellor, bis Honor declared, that 
upon the death of Rachael Blewitt an amount of stock 
in the Three per cents, sufficient to produce the annual 
sum of 600/. bequeathed to her during her life, became 
absolutely vested in and divisible in equal shares be- 
tween and amongst Ann Rogers Stavffery Thomas Rogers 
Blewitt, Georgiana Blewitt^ Byron Blewitt^ and Oscar 

Blewittj 
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1841* Blewiti, as being the survivors of themselves and Hemy 

^'^r^^^^ BlewiUj living at the death of BacAael Blewiit : and that, 

v^ npon the death of Henry Bleadttj an amount of like 

RoBBftTs* stock sufficient to produce his annuity of lOOi became 

absolutely vested in the same parties, as joint tenants : 

and that, upon the death of Oscar Blewitt^ he not having 

done any act to sever the joint tenancy, his share of the 

last-mentioned amount of stock, as well as the amount 

of like stock sufficient to produce his original annuity 

of 100/., became absolutely vested in Ann B(^m 

Statfferj Thomas Rogers Blewitt^ Georgiana Bleentt^ and 

Byron Blewiltj as joint tenants. 

An appeal, presented by the Plaintiff, from this de- 
cree, now came on to be heard. 

Mr. Wigram and Mr. Macdonnell in support of the 
appeal. 

It cannot be disputed that a gift of a rent charge 
without words of limitation, is a gift for the life only of 
the donee : and there is no ground, either in principle 
or authority, for applying a different rule to the gift of 
an annuity out of personal estate. Lord Hardwicke, 
when speaking of such annuities, in Earl of Stafford y, 
Buckley {a), says, that when limited to the heirs, they are 
personal inheritances. And Lord Coke says, if an annuity 
be granted to a man and his heirs, it is a fee simple per- 
sonal {b) ; propositions which seem to imply that a mere 
indefinite gift of an annuity without words of limitation, 
would not be sufficient to create an interest in per- 
petuity. It will be attempted, perhaps, to compare this 
case with those in which it has been held that an in- 
definite gift of the dividends of stock is a gift of the 
stock itself, and that a like gift of the interest of a sum 

of 
{a) 2 Vet. sen. 170. (6) Co. Lit. 2. a. 
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of money is a gift of the capital. There is, however, 1841. 
no analogy between that class of cases and the present, r*^^^^*^ 
any more than there is between an indefinite gift of the 9. 

rents and profits of land, which has also been some- 
times held to carry the fee simple, and an indefinite gift 
of a rent charge, which, it must be admitted, would 
pass only a life estate. Accordingly, it has never yet 
been decided that the mere gift of an annuity, eo no^ 
mines without words of limitation, would give the donee 
a right to it in perpetuity, until the case of T\Beedale v. 
Tweedale (a), lately decided by the Vice-Chancellor, 
and which may be considered as the foundation of his 
Honor's* judgment in the present case. The cases of 
Turner v. Turner (i), Innes v. Mitchell (c), Livesey v. 
Uvesey (<f). Ex parte Annandale (^), Jones v. Ban" 
^tt{g)i are all inconsistent with such a doctrine. And 
in Savery v. Dyer (A), Lord Hardwicke expressly says, 
'^ If one gives by will an annuity not existing before 
to A,9 Am shall have it only for life." 

Independendy, however, of the abstract rule of law 
upon the subject, we submit that the subsequent gifts in 
thb will of gross sums of 400/. to each of the annuitants 
on their attaining twenty-one, with limitations over to 
the survivors if any die under that age, afford a strong 
presumption that, in giving these annuities, the testator 
intended to give life interests only, and not any part of 
the corpus of his estate. 

Mr. Jacobs Mr. GirdlestofiCj Mr. SJiarpe^ and Mr. 
Ltfius Wigranis for the surviving annuitants. 

What 

[fl) 9 Law Joum. 147., now (e) 4 Deac, <^ C%. 511. 

reported in 10 Sim. 455. Or) 1 «^. 4 ^- ^00. 

{b) I Bro. C. C. 316. (A) Amb, 139. see p. 140. 1 

(c) 6 Vet. 4d4..and 9 Fet. 3 1 8. Dick. 162. 
{d) 3 Huu. 287. 

Vol. 1. U 
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1841. What has been cited, as laid down by Lord Hard* 

fxncke in Savery ▼• Dt^er^ was merely a dictum ; because 
in that case the duration of the annuity was expressly 
specified by the terms of the gift : and the other au- 
thorities which have been mentioned are not irrecon- 
cilable with the decision in Tweedale v. Tweedakf 
which, however, goes &r beyond this case ; for without 
contending for the abstract proposition laid down by 
his Honor, that an annuity given simply, is an annuity 
given absolutely, it is sufficient for the present purpose 
to say, what will hardly be disputed, that the term an- 
nuity, especially in wills, is indefinite in its import, and 
that its meaning must be ascertained in each case by re- 
ference to the context of the instrument; and the context 
of this will contains quite enough to shew that in the gift 
of one of these annuities, the testator must have conceived 
that he was dealing with a capital sum, and not merely a 
life interest. In the first place, where he intends to give 
a life annuity only, he directs, that those annuities shall be 
payable in a particular manner — quarterly — while the 
gifts over are wholly indefinite both as to duration and 
the mode of payment. Then what is it, in each case^ that 
is given over ? In the case of the annuity of 600/., it is 
** the said annuity ;" in the cases of the annuities of the 
children, it is *' their said respective annuities/' Ac- 
cording to the construction for which the appellant con- 
tends, there would be nothing upon which these words 
could operate: because, by the supposition, " the said 
annuities" would be extinct by the death of the first 
takers. 

Besides, what can be more improbable than that the 
testator should have intended to convert the annuity of 
600/., upon the death of the widow, into six different 
annuities, dependent, respectively, upon six different 
lives; or to subdivide a small annuity of 100^ into as 
many fractional annuities as the annuitant might happen 

to 
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to leave children? All these inconsiistencies would be 1841* 
avoided by treating this as one of the class of cases in 
which the gift of an accruing sum to one for life, and 
then over to another has been construed to be an abso- 
lute gift to the latter, subject to the life interest of the 
former ; CUmgh v. Wynne {a\ Philipps Y.Chamberiaine {b\ 
Bimlings v. Jennings (c), SireUk v. Watldns. {d) 

Mr. Neate appeared for the Defendant Roberts^ the 
surviving executor. 

Mr. fVigramj in reply. 



The Lord Chancellor. ^ Amg. 4« 

The first gift is 600/. per annum to the testator's wife, 
for her life; and, after her death, the said annuity to be 
equally divided between six persons named, or the sur- 
vivors or survivor. The Vice-Chancellor has decided 
that these six persons are entitled, after the death of the 
widow, to so much 3 per cent, stock as would produce 
600/. per annum. ^ His Honor has decided the same 
point in Tweedak v. Tweedale {e)y and is there made to 
express his opinion thus : *' I have always thought, that 
if there be a gift simply of 100/. a year to ^•, it is a 
gift of that sum which shall be sufficient to produce 100/. 
a year.'' The cases referred to in the argument before 
me of this case, do not support that proposition. In 
Claugh V. Wynne (a), the gift was of the interest of the 
residue to'^. for life, and at her decease to the Plaintiff, 
and Sir Thomas Plumer held, that the corpus of the 
residue passed. Giving the interest of personalty without 
limitation, passes the whole interest, unless there are 

words 

(a) 2 Madd, 188. {d) 1 Madd. 255. 

{b) 4 Vet, 51. (e) 9 Law Joum. 147.; now 

(c) 15 Vet. 39. reported in 10 Sim. 455. 

U 2 
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^*1' , words to confine it to a life interest Stretch v. Whi" 
tins {a\ decided by the same judge, was an unlimited 
gift of the produce of stock. A very different principle 
applies to that case; for as the public funds consist only 
of perpetual annuities an unlimited gift of the produce 
of stock necessarily exhausts the whole subject-matter. 
In Philipps y. Chamberlaine{b\ Lord ALvanley thought 
that the terms used in the residuary clause were suf- 
ficient to carry the principal as well as the interest. 
In Bawlings v. Jennings (c), Snr fV. Grant relied upon 
expressions shewing an intention to give the capital. 
Those decisions are founded upon the general principle, 
that a gift, without limit as to time, of the produce of 
the fund, amounts to a gift of the fund itself; and when 
it is clear that the gift of the produce of the fund is 
without limit as to time, it is impossible not to adopt 
the* conclusion that the fund itself is given ; but if ex- 
pressions are to be found shewing an intention that the 
gift of the produce should be limited as to time^ such 
limit will be the measure of the gift. 

There is a marked distinction between the gift of the 
produce of a ftmd without limit as to time, and a simple 
gift of an annuity. An annuity may be perpetual, or 
for life, or for any period of years; but, in the ordinary 
acceptation of the term used, if it should be said that a 
testator had left another an annuity of 100/. per annum, 
no doubt would occur of the gift being an annui^ 
for the life of the donee. It is the gift of an annual 
sum of loot.; that is, of as many sums of 100/. as the 
donee shall live years. In Saven/ v. Dyer(d)j Lord 
Hardwicke says^ ** If one give by will an annuity not ex- 
isting before, to A., A. shall have it only for life.'' In 
that case, the gift was of an annuity to A. during the 

life 

(a) 1 Madd. 2S3. (c) 13 Vcs. 39. 

(b) 4Fet.Sl. {d) Am6.i39. 
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life of J3., and J3. having survived A^ the question was, I84I. 
whether the annuity had ceased, notwithstanding the 
express provision that it should be during the life of B. 

It is singular that no other case has been referred 
to, in which this question distinctly arose; but in 
Ififies V. Mitchell (a) f before Sir W* GrarU, and before 
Lord Eldon (&), upon appeal, the annuity was held to 
be for life only, although there were provisions lead- 
ing more strongly than any thing in this case, to an 
inference that the capital was intended to be given, such 
as the direction as to the 5000/. ; without that direction 
the gift would be of an annuity of 200/. to the use of a 
mother and her children, for her and their use, and the 
longest liver of her and her children, subject to an 
equal division of the interest while more than one of 
them should live; a gift not very dissimilar from the 
present ; and both those very able judges held that the 
annuity determined with the life of the survivor. If 
the gift simply of an annuity of 100/. to A. is a gift of 
that sum which shall be sufficient to produce 100/. a 
year, there was sufficient in Innes v. Mitchell to give to 
the mother and her children such a sum as would be 
sufficient to produce 200/. per annum, without reference 
to the provision as to the 50002.; and yet, notwith* 
standing that provision, it was held that there was no 
gift of any principal sum. It seems to have been sup- 
posed, that the direction that there should be an equal 
division of the annuity, implied that the principal pro- 
ducing 

(a) 6 Vei. 464. until it is convenieat to my ex- 

{b) 9 Fes. 21S. The bequest ecutors to invest 5000/. in the 

in that case was as follows : — funds, in lieu thereof, for her 

*^ I give to Mrs. Janet Innes, and their use, and to the longest 

relict of my late nephew Alex^ liver of her and her children, 

ander Innes, SCO/, per annum subject to an equal division of 

for the use of herself and chil- the interest while more than one 

dren; which annuity is to be of them alive." 
paid out of my general effects 

U 3 
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1841. dttdng the annuity was to be the sabjectpmatter of the 
division ; but there was a similar direction in limes ▼• 
Miichellj and \n Jones \. Randall (a); and yet, in neither 
pf those cases, was there any gift of the principal. 

It does not appear to me that there i^ any incon* 
sistency in the cases. To hold that a simple gift of an 
annuity to A* does not give an annuity beyond the life of 
A^ is not inconsistent with holding that a gift of the 
produce of a fund without limit as to time gives the fund 
itself. In the former case, there is no allusion to any 
principal sum. It is, indeed, the course of this court 
to secure an annuity by investing a capital sum ; but a 
testator with an income much exceeding the annuity 
given is not very likely to contemplate any such invest- 
ment. He may, indeed, be without the immediate means 
of making it ; as, for instance, if his whole property con- 
sisted of long leaseholds. If a testator were minded to give 
10,000/., can it be supposed that he would set about effect- 
ing this object by giving 5002. per annum to the intended 
legatee, without making any mention of the 10,000/. 
or of any other capital sum ? To carry into effect the 
gift of an annuity of 500/. by raising 10,000/1 out of 
the estate, would, probably, be very foreign from the 
testator's intention. I feel no disposition to question the 
doctrine laid down by Lord Hardwickej and followed in 
the cases I have referred to ; and if I did, I should not 
feel at liberty to depart from a rule established upon 
such authority. 

The petition of appeal contains a claim, on the part 
of the residuary legatee, to the sixth part of the an- 
nuities given to Henry BlewiH^ who died in the lifetime 
of the tenant for life : but it appears to me that as to the 
600/. per annum, the five survivors are entitled to the 

whole 
(a) I Jac. i Walker^ 100. 
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whole as tenants in common. The gift is to the mo* 
ther for life, and after her death, to the six children, 
equally to be divided between them, or the survivors or 
survivor. The subject-matter of the gift is an annuity 
of 600/., and the period of division was the death of the 
mother, and to that period the survivorship refers, and 
at that time there were but five living. The same 
result attaches to the 100/. per annum given to Heniy, 
although for a different reason, for in that gift there was 
DO prior estate for life, but the survivorship is between 
the annuitants, in case of any of them dying without 
exercising the power given. 



S8S 



1841. 




The Vice-Chancellor's decree must be reversed, and 
A declaration to the above efiect substituted. 



The efiect of the declaration which was substituted 
for that of the Vice-Chancellor, in pursuance of this 
judgment, will be found accurately stated in the 10th 
vol. of Mr. Stmon^ Reports^ p. 493. ; and see Reg. Lib. 
A. ISW. fol. 1289. 



HILTON V. The Earl of GRANVILLE. 



June 16. IS. 



AMOTION had been made, by the Plaintifi* in this An injunction 
cause, before the Master of the Rolls, that the J^oKSf'^'' 
Defendant might be restrained by injunction from valuable mines 
mining beneath the Plaintifi''s two messuages and lands the"circum- 

mentioned in the bill, or in the vicinity thereof, in such »tance8, on 

*^ condition 

a manner of the De- 
fendant's 
making certain admissions for the purpose of enabling the Plaintiir to bring an aC' 
tion^ although there was reason to apprehend that if the working was continued, 
the Plaintiff's houses upon the surface would be totally destroyed or irreparably 
damaged before the legal right could be decided. 

U 4 
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1841. 



Hilton 

V. 

The Earl of 

GlAMVILLE. 



a manner as in any way to damage or endanger them 
or their foundations. The Master of the Rolls having 
simply refused the motion, it was now renewed, by way 
of appeal, before the Lord Chancellor. 

The Plaintiff's case, as stated upon the bill, and sup- 
ported by affidavits, was, that the houses in question 
were copyhold of the manor of Newcastle-under^I^finCf 
which belonged to the Crown in right of the Duchy of 
Lancaster, and that they had been built upwards of 
thirty years : that the manor extended over the town- 
ship o( Hanlej/j and the adjoining township of SheUon^ 
and that the greater part of the property in those town- 
ships was also of copyhold tenure; that it had been the 
practice of the Crown, from time to time, to grant leases 
of the coal-mines lying beneath the copyhold parts of 
the manor; and that although it had been long known 
that iron-stone of an inferior description, and in small 
quantities, could be obtained in the manor, and certain 
portions had been from time to time brought to field 
together with, and generally as incidental to, the getting 
of the coal, yet that it was, in or about the year 
1832, for the first time, discovered that there were, 
beneath the surface of those townships, large and valu* 
able seams or veins of iron-stone, lying for the most 
part above the beds of coal, and much nearer to the 
surface, in consequence of which discovery the Defend- 
ant, who had, for some years past, been lessee from the 
Crown of all the mines of coal and iron-stone beneath 
the manor, shortly afterwards began to mine for iron- 
stone under the copyhold parts of the manor; such 
operations, however, being, for a considerable time, 
carried on to a comparatively small extent, and with 
some regard to the stability of the surface and the 
buildings upon it, by means of old coal shafts ; but that 
in the month of October^ 18S9, the Defendant's agents 
had sunk a new shaft in a copyhold field adjacent to 

the 
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the town of Hanky, from which they had carried a 3841. 
level under ground across the line of Union Sireetj in 
which the houses in question were situated, and two other 
streets parallel to it, at a depth of sixty-two yards from J}^^ ®*''^ °^ 
the surface, and at a distance of sixty-seven yards from 
the Plaintiff's houses; and that the mine formed by 
such level had ever since been worked for iron-stone 
exclusively : that during the last few months it had been 
given out by the Defendant's agents and workmen that 
his mining operations for iron-stone would be carried 
on to a far greater extent than formerly, and beneath 
the most populous parts of the said townships, and 
wholly without regard to the property of the copy- 
holders: that such actual and threatened operations 
having created great alarm and anxiety amongst the copy- 
hold proprietors within those townships, a large body of 
them, in the month of February , 1841, caused notices 
signed by them, to be served on the auditor and on the 
mining agent of the Defendant, who was then resident 
in Paris, intimating that if any of the mining opera- 
tions should be attended with injury to their property, 
an application would be made to the Court qf Chancery 
for an injunction: that the operations had, however, 
been continued, notwithstanding such notice, and that 
the Plainti£^ having reason to apprehend from the in- 
juries from time to time happening to various houses in 
his neighbourhood, which were situated nearer to the 
level than his own, that the workings of the mine were 
progressively advancing towards his houses, had, on 
the 11th of March, 1841, caused written notices to be 
served on the Defendant's auditor and his mining agent 
to the effect that, unless they forthwith desisted from 
mining operations, by which his premises might be in- 
jured or endangered, and unless within seven days 
from the 15th of March instant, they informed the 
Plaintiff that they had so desisted, he should immedi- 
ately apply to the Court of Chancery for an injunction : 

that 
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1841. that after such notice the Plaintiff had trusted that the 
Vp^^*^*^ mining operations would be carried on so as not to 
p, endanger his houses, and that his legal advisers had 

The Earl of considered that the damage to his property was not then 
so certain as to justify an application to the Court ; but 
that from the circumstances after stated, he had dis- 
covered that the workings of the mine had ever since 
been carried on as near to the surface, and in the same 
direction towards his houses as theretofore, and that in 
consequence thereof, and since the expiration of the 
period mentioned in the notice, many other houses in 
the three streets before mentioned, situated fiurther 
from the level and nearer to the Plaintiff's houses than 
those previously injured, had been greatiy and irre- 
parably damaged, some of them having been rendered 
wholly uninhabitable, and having in &ct been deserted 
by the occupiers, from an apprehension of their fidling 
in. That until the last fourteen days, however, the 
injury occasioned by the working of the mines had not 
advanced nearer to the Plaintiff's houses than about 
forty-five yards off, but that during that period it had 
suddenly advanced a great distance towards them, and 
that within the last seven days the walls and ceilings of 
the house immediately adjoining the Plaintiff's had 
cracked, and other houses lower down the same street 
bad also suddenly become damaged ; from which it was 
evident, that, unless the operations then going on should 
be immediately restrained, the Plaintiff's houses would 
be rendered uninhabitable, and fall to ruin. 

With regard to the last point, namely, the damage to 
be apprehended by the Plaintiff from a continued 
* working of the mine in the direction of his houses, the 
Plaintiff's evidence was scarcely controverted; but with 
respect to the other parts of the case, it appeared, from 
the affidavits filed on the part of the Defendant, that 
there were in the ofiice of the Duchy of Lancaster^ 

records. 
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records, from the time of Richard the Second downwards, 1841. 

of leases granted by the Crown, in right of the Duchy, 

of the mines of iron-stone as well as of coal within the 

manor, and that the lease under which the Defendant 3?® ^^^ ^^ 

GlANVILLB. 

was now mining, as well as all the leases which had been 
previously granted to him and to his late father, who 
had been the Crown lessee before him, had, in like 
manner, mcluded both descriptions of mines. 

With respect to the mode of working the mines 
under those leases, it was stated by several mining 
agents and other persons who had been employed about 
them during the time of the Defendant and his late 
father, that although the ironstone mines had been 
worked to a greater extent since the year 18S2 than 
before, in consequence of the increased demand for iron 
which arose about that time, yet that, as far back as 
living memory extended, injuries to buildings upon the 
surface, similar to those now complained of, had, from 
time to time, occurred, and that such injuries had always 
been repaired by the owners of the buildings at their own 
expense, or that, if compensation had in any case been 
made, it had been made as a matter of favour and not of 
right, it being notorious in the neighbourhood that all 
buildings on the copyhold parts of the manor were 
erected at the risk of the copyholders, and were subject 
to the rights of the lessees of the mines. That state- 
ment was, in some degree, corroborated by a memorial, 
which had been addressed to the Defendant, in the 
year 1826, by seventy copyholders within the townships 
of Hanley and Shelion, complaining of injuries to their 
buildings from the working of the mines, and demand- 
ing compensation: in answer to which the Defendant had 
distinctly denied his liability to make such compensa- . 
tion ; at the same time reminding the memorialists that 
those who had erected houses upon the copyhold parts 

of 
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1841. of the manor, had done so m defiance of an express 
^p^^*^*^ caation from his agents, independently of their general 
0. knowledge that the mining would be carried on withoat 

G l^v^u^ regard to the buildings upon the surface, in whatever 
direction the interest of the lessee might suggest. In 
fact, it appeared, that for a long time previous to the 
year 1832, written notices, to that effect, had been served 
by the Defendant's agents upon all persons who were 
proceeding to build upon the copyhold parts of the 
manor. It appeared, moreover, that one of the De- 
fendant's mining agents, against whom an action of tres- 
pass had been brought by one Paddock^ a copyholder, in 
the year 1840, for damage alleged to have been done to 
his land by the mining operations, had pleaded, amongst 
other things, that the Crown, as lord of the manor, and 
its lessees, had a right, by custom, to get the mines, 
making a reasonable compensation to the tenants, when 
demanded, for all damage thereby occasioned to pro- 
perty upon the surface : upon which plea, issue having 
been joined, the Defendant in the action had obtained 
a verdict, subject to a point reserved, which had not 
yet been disposed of in the court of law. 

It was further stated, on the part of the Defendant^ 
that so long ago as the year 18S2, his auditor had called 
upon some of the principal copyhold proprietors in the 
townships of Hanley and SAelUm^ and offered to afford 
them every facility, by admission of damage, which might 
be necessary for the purpose of trying the right, asserted 
by the Defendant, in a legal proceeding : but that not* 
withstanding such offers, no action had ever been 
brought, by any of the copyholders, against the Defend- 
ant or his agents, except one, by a person named Brawny 
in the year 1832, which had been afterwards abandoned, 
and that brought by Paddock^ as above mentioned. It 
also appeared, that several of the persons to whom those 

offers 
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offers had been made, were subscribers to a fund which 1841. 
had been raised amongst the copyholders for the pur- ^^^^^ 
pose' of enforcing their claim to compensation from the v. 

The K*rl of 

Defendant, and out of which it was alleged, and not g^^hville. 
denied, that the expenses of the present suit were to 
be defrayed. 

It also appeared, that the Defendant had, within 
the last three years, expended about 50,000/. upon 
his collieries and iron works at Hardey ; and that the 
ironstone of the mine in question being of a peculiar 
quality, and a necessary ingredient in all the iron ma- 
nufactured at the works, the getting of it could not be 
stopped for one week without a loss to the Defendant 
of four or five times the value of the fee simple of the 
Plainti£Ps houses, which were estimated to be worth, at 
the utmost, not more than 200/. 

Mr. Wigraifij Mr. Bethettf and Mr. Hardy, in support 
of the motion, contended that the case was one which 
called peculiarly for the interference of the Qourt, whether 
regard were had to the nature of the right which was 
asserted by the Defendant, or to the consequences likely 
to ensue from its exercise. The right asserted was a 
right in the lord of the manor to destroy the property 
which he had granted to the copyholder. Now that 
a grant might be qualified and narrowed by a cus- 
tomary reservation, not inconsistent with the enjoyment 
of the thing by the grantee, in some form or to some 
extent or other, was intelligible : but a reservation which 
went to the absolute annihilation of the grant was an 
absurdity, and could not be supported by any custom ; 
because such a custom would, upon the face of it, be 
unreasonable and illegal ; Bourne v. Taylor (a), JVilies 

V. Broadbenif 
(a) 10 East, 189. 
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1841. 



Hilton 

The Earl of 
Granville. 



V. Broadbent{a\ Badger v. Ford{b)j Arlett \. EOisic), 
Harris v. Ryding, {d) In the present case^ however, 
no such custom was even proved to exist. All that 
was proved was a custom to grant leases of the mines : 
there was, indeed, some evidence of a practice having 
prevailed for some years of working the mines in such 
a manner as to cause damage to the property upon 
die surface ; but such a practice could not establish a 
customary right as against parties who had never re- 
cognised or submitted to it : and there was no evidence 
of the damage having, in former times, gone to the 
extent which was threatened by the present mode of 
working: for it was not a single tenement merely, but a 
whole town that was now threatened with destruction. 
A right of so novel and arbitrary a kind, and pr^nant 
with such consequences, the Court could not assume to 
be valid, until it should have been established in a court 
of law. It was no fault of the Plaintiff that be had not 
had an opportunity of contesting the right until it had 
threatened imminent destruction to his property: for 
though the shaft, from which the mischief originated, bad 
been sunk in the year 1839, he had had no means of 
knowing that the mine was to be run in the direction of 
his house^ until he was informed of it by the damage 
sustained, in the progress of the works, by the bouses 
in his neighbourhood, and then he had lost no time in 
applying to the Court 



Mr. Knight Brucey Mr. Turner, and Mr. Purxnsy am- 
trdt said that the fallacy of the argument, on the other 
side, lay in the assumption that the right claimed by the 
Defendant was in the nature of a reservation out of the 

grant 



(a) 8 Sir. 1224.; 1 Wilion^ 63. 

(b) 3 B.^ Aid. 155. 



(c) 7 B.^ C. 346. 

(d) S Meet. 4* IVeis. GO. 
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grant to the copyholder: whereas they insisted that it 1841* 



H11.TOK 



was paramount to all other rights in the soil of the 

manor : for when it was considered what was the origin v. 

of the copyhold tenure, and at how early a period these q||^j^*^^ 

mines were known of and their value understood, there 

was nothing unreasonable in supposing that all grants 

of land to the tenants of the manor had, from the 

earliest times, been made with an understanding that 

they were to be subject to the consequences of mining, 

whatever those consequences might be; Bateson v. 

Green {a)y Garksan v. Woodhouse (d), FoUcard v. Heni'^ 

mett. (c) 

They also insisted that the circumstances under which 
this suit had been instituted, were not such as to entitle 
the Plaintiff to any favour with the Court If the rights 
of the lessee had not until lately been put in force 
against this particular copyholder, the assertion of them 
had long been a matter of notoriety in the manor, and 
the suit was to be considered as the suit not of the in- 
dividual Plaintiff on the record, but of the copyholders 
generally, who had subscribed to the expenses of it ; and 
some of whom were proved to have had express notice 
of what was about to be done, before the works now in 
progress were commenced. If, after that warning, they 
had thought fit to stand by and allow the lessee to ex- 
pend so large an amount of capital upon the faith of a 
right, the validity of which he had offered to them the 
means of contesting before it was attempted to be put 
in force, they were not now in a situation to ask for the 
interference of the Court, until they should have esta- 
blished the validity of that right by the judgment of a 
court of law. Before this Court interfered in a case 

of 

(a) 5 Term Rep. 411. (c) Ibid. 417. n. 

\b) Ibid, p. 41S. n. 
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1841. of that kind, it was bound to consider the comparative in- 

^^^^ jury which would arise from the destruction of a house on 

V. the one hand, and from the stoppage of valuable mines 

Gban^ixe. ^" ^^® other ; Grey v. The Duke of Northumberland (a), 

Semple v. Birmingham Railway Company, (b) 



June 18. The Lord Chancellor. 

This is one of the most difficult questions, as to the 
application of the jurisdiction of this Court, that I have 
known. 

The motion is founded on the principle, on which 
this Court acts, of preserving property until a legal de- 
cision on the right can be had. There is no other 
equity : it is an equity which this Court exercises very 
beneficially in certain cases ; and, no doubt, the subject- 
matter, that is to say the house, is shewn, by the evi- 
dence, to be exposed, in case of the workings being con- 
tinued, to danger of damage, and probably, as the 
evidence stands, to danger of destruction. Even that, 
however, is obviously an injury which is capable of com- 
pensation by damages; but, at the same time, it comes 
within the principle of those cases where the act com- 
plained of threatens to destroy the subject-matter in con- 
test In order to induce the Court to interfere, for 
the purpose of protecting property pending the decision 
of a legal title, it is necessary for the Plaintiff to shew, at 
least, a strong prim& facie case in support of the title to 
that which he asserts ; and it is also necessary for him 
to shew that he has not been guilty of any improper 
delay in applying for the interposition of the Court — 
not acquiescence in the sense of conferring a right on 

another 
(a) 13 Vei. 236.; 17 Ke«.281. {b) 1 N'tchoU, Hare, and Car^ 

rou^s Railway Cases, ISO. 
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another party, but acquiescence in the sense oF depriving 1841. 
him of the right to the interference of a court of equity. ^"tT^^*^^ 

V. 

Now, with regard to the law on the subject, I am oJ^^^^^^f 
desirous of abstaining from the ^expression of any opi- 
nion; but I am bound to look at it so far as it may 
serve as a guide to the decision I ought to come to upon 
this motion. Since the argument, I have looked at all 
the cases which have been cited ; and certainly it is im- 
possible to say that.the law, as established by those 
cases, is, at present, in a state which enables any one 
precisely to determine what the result in the present 
case will be. There are very strong authorities in sup- 
port of the PlaintiflTs proposition; and there are others 
which appear to me to be quite irreconcilable with the 
principle laid down in those cases. No doubt, the 
modem cases are in favour of the plaintifiH Bateson 
V. Green is the strongest case against him, and is 
not professedly overruled in any of the subsequent 
cases, though attempts have been made — a practice 
often resorted to, and, perhaps, not always very pro* 
ductive of good — to reconcile that decision with the 
others to which the Courts have come. I find, how- 
ever, these very contrary decbions; and I find the well 
known and established rule of copyhold law, that in the 
case of opening mines and in the case of timber, at least, 
there is nothing inconsbtent in a custom which derogates 
from the grant. It b quite impossible to say, in the case 
of the common and ordinary copyhold grant of land, 
nothing specific passing between the parties, that the 
custom to enter on the land and cut down all trees b not 
a derogation from the grant, if you look at the nature of 
the grant and the terms used in it : the custom, however, 
over*rides the grant, and the grant b taken subject to 
the custom ; so that there b nothing inconsistent, unless 
there be something unreasonable, and therefore illegal, 
Vol. I. X in 
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1841. in the custom. Now, it is perFectly wiell established 
^^^goK ^^ ^ custom is good which authorizes the lord to come 
«• on his copyhold land to open a shaft and work a mine: 

Gkanvilu. i^ in^y be destruction to the copyhold, but if the custom 
is proved, it is a good custom. So it is a good custom 
for the lord, after having granted land wilb the timber 
growing on it, to enter on the land and to cut down the 
timber : if there is no custom, neither the landlord nor 
the tenant can cut down the timber : if there be a 
custom in favour of either the one or the other, the 
right exists, and the law will protect the exercise of that 
right As a general proposition, therefore, that diere 
can be no custom which derogates from the grant, I 
apprehend all the authorities, and the ¥^*known law 
on the subject of timber and mines, shew that the prin- 
dple cannot be carried to that extent. Baieson v. Greefh 
tmdoubtedly, is a striking instance to the contrary. 

In that state of the law, I find the history of these 
manorial rights, as far as the affidavits carry it back, to 
be this, that those rights have been universally exer- 
dsed : they have been disputed and complained o^ but 
exercised. No doubt, it is the interest of the lord, as 
far as he can, to carry on his works without damage to 
the surface ; because, if he is to make compensation to 
the copyhold tenants for the damage done to the sur- 
fece, it is quite obvious he is damaging himself by 
exposing himself to the liability of making compensa- 
tion ; but that there has been a long continued custom 
of working the mines without regard to the injury done 
to the surface, seems, from the affidavits in this case, to 
be clear. 

In addition to that, I have this ground on which it 
appears to me I may safely proceed and am bound 
to act. I find that in Paddoch^s action, in which the 

copyholder 
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copyholder complained that the lord had acted ille- 1841. 
gaily, and had done that which he was not justified jP^^^"^^ 
in doing, by so working his mine as to create injury to v. 

the sur&ce; the lord, by the fourth plea, does not g^^v^le^ 
dispute the fact, but says, ^<I had a right to do it; I 
had a right to wprk the mine properly,'* or whatever 
the word may be; and I had a right to do you 
damage; but I am bound to make you compensation." 
Now, that is the proposition raised by the plea in an 
action of torij not an action in which the tenant is 
claiming what has become due to him for the amount of 
damage done to his property, but an action in which the 
lord is justifying and asserting that he had a legal right 
to do that which he has done, admitting that the act 
done had caused damage to the plaintiff. On that plea, 
so stating the right, the jury have found a verdict for 
the defoidant : and it is, at this moment, a subject of 
discussion before a court of law, what judgment is to be 
entered on the verdict so found. 

I have, therefore, a custom established for a pretty 
long duration, and I have the verdict of a jury in favour 
of the lord's proposition, that he has the right. 

In that state of circumstances, 1 have also this course 
of conduct on the part of the PlaintifE I find, from his 
own shewing, that the level was made in 1839. That 
might have been made for other purposes, purposes in 
which the Plaintiff might not be interested ; but then, 
without giving any date, he states, that from that level the 
workings have continued advancing towards his house, 
at a considerable distance, undoubtedly, at the com- 
mencement — sixty-seven yards — but gradually proceed- 
ing towards his house, and that, within a certain space 
of time, the works have approached within an ascer- 
tained number of yards firom his house, the consequence 

X 2 of 
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Hilton 

The Earl of 
Gkantiixe* 



of which has been injury to those houses under which 
the workings have been carried. It is only of late that 
they have approached near to his house, and it is only 
of late, therefore, that any damage has been sustained 
by the houses near to his. But from the moment 
that the workings were commenced from the level, in 
the direction of the Plaintiff's houses, which was in the 
month of October 18S9, (inasmuch as it is stated, that 
wherever houses existed, under which the working was 
carried on, damage was sustained), lie must have known 
that there was every probability, at least, that the work- 
ing, if continued, would bring him in contact with the 
assertion of the lord's right, and therefore make it ne- 
cessary for him to apply for protection or compensation 
for the damage done. No application, however, is made 
until the time when the workings have approached so 
near to his house, that it is quite impossible to grant an 
injunction which shall continue till the legal right is 
ascertained, without altogether suspending the lord's 
works. 



I pay no regard whatever to what has been urged 
before me as to an equity supposed to exist, not 
against the Plaintiff, but against some persons who are 
said to have subscribed to the expenses of this suit. 
I can only decide between the Plaintiff and the De- 
fendant; and if the Defendant has not an equity to 
exclude the Plaintiff from his right to the injunction, 
he cannot borrow it from some other person who may 
have subscribed to assist the Plaintiff in asserting his 
right. Neither can I look at the circumstance which 
has been urged on the part of the Plaintiff, of this 
mine being under a town, and therefore involving the 
interest of a number of persons. I have no persons 
before me but ^the Plaintiff and the^Defendant, and I 
must dispose of this case on the motion raised by 

them. 
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theiD, without regard to the way in which it may affect 184i. 
others. If other persons have a similar case, they may ^^tP'^^'^ 
assert it, and they will receive the attention due to it ; v. 

but I cannot depart from the rule of this Court, be- 'q^^^^I^ 
cause other persons may be interested in the result of 
a contest, which, before me, is merely a contest between 
the Plaintiff and the Defendant. 

Under these circumstances, therefore, seeing the state 
in which the law appears to stand, without however 
expressing any opinion upon it, and considering that 
by granting the injunction I shall be stopping the work- 
ing of a mine, a thing which, of all others, this Court is 
most averse to do (though it may under certain cir- 
cumstances be compelled to do it), considering also 
the great expense which has been incurred, and the 
great injury which, if the Court should turn out to be 
wrong, would be inflicted on the party clidming the 
right to work the mine ; and, on the other hand, the 
nature of the injury which the Plaintiff may sustain if 
he turns out to be right ; I have to determine, whether, 
balancing the question between these two parties, and 
the extent of inconvenience likely to be incurred on 
the one side and on the other, it is the most proper 
exercise of the jurisdiction of the Court, to grant the in- 
junction or to withhold it. Now, by withholding it, I 
certainly may expose the Plaintiff not only to damage, 
but to an injury and a wrong ; by granting it, on the 
other hand, I am exposing the Defendant to what, in the 
event of my turning out to be mistaken in the view I 
take of the rights of the parties, will be an irreparable 
injury. The Plaintiff's injury, if he sustains it, and 
ought not to have sustained it, will be, to a great extent 
at least, capable of reparation ; it is a mere question of 
the value of the property, which may be compensated; 
whereas, by no possibility can the injury done to the 

X 9 lord 
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1841. issuing, or causbg or permitting to be issued, the war* 
rant or precept prepared as in the bill nieDtioned, 
and from taking or causing to be taken any step or 
proceeding for assessing the value of the land in the 
bill mentioned, or any part thereof, or any other step 
or proceeding therein, or otherwise from devesting the 
said land, or any part thereof, without or against the 
consent of the Sun Fire Insurance Company, and from 
molesting or interfering with the Sun Fire Insurance 
Company and the Plainti£& in continuing and carrying 
on their edifice erecting thereon, or in their peaceable 
and quiet possession and enjoyment, use and occupation, 
of their said land, or any part thereof, until the further 
order of the Court. * 

The Defendants now moved, by way of appeal, before 
the Lord Chancellor, that that order might be dis- 
charged. 

Mr. Bichards and Mr. Licyd appeared in support of 
the appeal motion. 

Mr. Knight Bruce, Mr. fVigram, and Mr. Poff, for 
the Plaintiffs. 

The argument turned entirely upon the construction 
and effect of the acts of parliament under which the 
Commissioners of Sewers derived their powers. On 
the conclusion of it. 

The Lord Chancellor said : 

This order for an injunction, being unaccompanied by 
any direction for putting the question in a course of 
legal inquiry, not only restrains the Defendants from 
taking the Plaintiffs' premises, but prevents them from 
obtaining the decision of a court of law upon the right 

which 
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which they claim. It is said, the omission of such a 1841. 
direction was owing to its not having been asked in the 
Court below ; but it is the duty of the Court to give 
such direction, whether it be asked for or not. The 
proper oflBce of the Court, upon an application of this 
kind, is not to ascertain the existence of a legal right, 
but solely to protect the property, until that right can be 
determined by the jurisdiction to which it properly be- 
longs. It is the duty of this Court to confine itself 
within the limits of its own jurisdiction ; and, therefore, 
it is a fundamental error in an order of -this kind, to 
assume finally to dispose of legal rights, and not to 
confine itself to protecting the property pending the 
adjudication of those rights by a court of law. 

[His Lordship then took a review of the several acts 
of parliament in question, and, without expressing any 
opinion upon the effect of them, said :] 

I can sustain the injunction only upon the terms of 
its being accompanied with some provision for putting 
the question immediately into a course of legal investi- 
gation. The course I would suggest for that purpose, 
would be that die Sun Fire Office should forthwith 
bring an action, and that the Commissioners of Sewers 
should admit, for the purpose of the action, that they 
had committed an act of trespass upon the Plaintiffs' 
premises; and, in default of the Plainti£&' bringing 
such action within a given time, the injunction must be 
dissolved. 



No order was drawn up upon the appellants' motion, 
the cause havings in consequence of the Lord Chancel- 
for's judgment, been compromised* 
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SemhU, The npHIS was a suit by a tenant of a fiurm against his 
no caseTin-*" landlord, to restrain the enforcement of a penal 

terfere, upon f^Q^ reserved by his lease, on the ground that there was 

cutoiy appli- no Stipulation for such penal rent in the memorandom 

cation, to pre- ^f agreement under which the Plaintiff had entered 

vent a party ^ 

from enforc- upon the &rm, and in pursuance of which it had been in- 

rijSit ^^out ^®Qcl^> ^ ^^ allegedi that the lease should be prepared. 

putting the 

upon such^°^ 'I'hc &^^ ^^ question consisted of 700 acres, and the 

terms as will 1^35^ ^^ {^^ ^ term of fourteen years, at an annual 

enable the , , 

Court to do rent of 480& ; in addition to which the lease provided 

^^^^ ^^^ for the payment of a penal rent of lOt for every acre of 

strained, in the land which the tenant should cultivate otherwise than 

Plaintiffin according to the stipulations of the lease. The landlord 

equity failing having threatened to distrain for a large sum which he 
to make out a , . , . , 1 . . ^ 1 . « 

case for equit- claimed to be due to him in respect of this penal rent, 

able relief at ^^^ having also brought an action of ejectment under the 
theheanng. 1 , r f • r.u 

usual clause of re-entry, m consequence of the non-pay- 
ment of the sum so claimed, the Plaintiff filed this bill, 
praying that the lease might be rectified in conformity 
with the agreement, and that the Defendant might be re- 
strained, by mjunction, from prosecuting the action which 
he had commenced, and also from levying any distresses 
or distress, upon the Plaintiff's goods, founded upon, or 
in relation to any of the covenants or provisions in the 
lease which were not authorized by the agreement 

The Plaintiff having obtained the common injunction 
to restrain the action of ejectment, afterwards moved, 
before the Vice-ChajQcellor, that the Defendant might 
be restrained from levying any distresses, &c. according 

to 
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to the prayer of the bill, and also that the common in* 1841. 
junction might be eSLtended to stay trial. 

His Honour having granted the whole of the motion, 
the Defendant, the landlord, now moved, by way of ap- 
peal, before the Lord Chancellor, to discharge so much 
of the Vice-Chancellor's order as related to the distresses. 

Mr. Wakefield and Mr. Dixon appeared in support 
of the appeal motion. 

Mr. Knight Bruce, Mr. Wigram, and Mr. WiUcockf 
for the Plaintiff. 

7^ Lord Chancellor, in giving judgment, said, 
that though the case appeared to be one of considerable 
hardship upon the Plaintiff, he was bound to deal with 
it according to the established rules of the Court ; and 
being of opinion that the allegations which constituted 
the equity of the bill were falsified by the affidavits on 
the other side, he should discharge so much of the 
Vice-Chancellor's order as was the subject of the ap- 
peal motion, and direct that the Plaintiff should pay the 
costs of so much of the motion below, as had related to 
the part of the order which was so discharged. 

His Lordship, however, added, that he wished to 
guard himself against its being supposed that he would 
have allowed the Vice-Chancellor's order to stand, what- 
ever might have been his opinion upon the effect of the 
affidavits ; because the Court ought not to interfere for 
the purpose of preventing a party from enforcing a 
legal claim, without securing to itself the means of put- 
ting him in the same position, in the event of his turn- 
bg out to be right, as if the Court had not interfered : 
whereas, by making a prospective order like the present, 
the Court could not determine what security it ought 

to 
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IS^I* 




to require the Plaintiff to give, as the condition of his 
obtaining the injunction, so as to enable the Court to do 
justice to the Defendant, in the event of the Plaintiff's 
failing to make out his case at the hearing. 



1840. 

Nov; 15, 14. 

17. 

SenibU : 
Where it ap- 
pears, at the 
Rearing of a 
cause, that the 
effect of the 
Plaintiff's 
having unne- 
cessarily made 
a person a 
party Defend- 
ant to the suit 
has been to • 
deprive an- 
other De- 
fendant of 
his evidence 
on a material 
point, the 
Court will 
not make a 
decree against 
such other 
Defendant 
without first 
putting the 
matter into a 
course of in- 
quiry, in 
which he may 
have the be- 
nefit of the 
evidence of 
which he has 
been so de- 
prived. 



COTMAN V. ORTON- 

A PERSON had been made a Defendant in this 
cause, who, if competent, would have been a ma- 
terial witness for another Defendant upon the issue 
raised by the pleadings. 

At the hearing, the Lord Chancellor, having ex- 
pressed his opinion that the person so made a Defendant 
was not a proper party to the suit, and, consequently, that 
the bill must be dismissed, as against him, with costs, said. 

The effect of making this person a Defendant has been 
to shut out his evidence for the principal Defendant; 
and, under these circumstances, I could not make a de- 
cree for the Plaintiff, without putting the parties in the 
same situation as if this person had not been made a De- 
fendant. I think it, however, far from improbable that I 
shall see enough upon the evidence, as it stands, to justify 
me in dismissing the bill at once, as against both the De- 
fendants. If I do not, I must, for the reason I have 
stated, put the matter in a course of further inquiry. 



On a subsequent day, 

The Lord Chancellor said, ,he was of opinion that 
there was enough upon the evidence, as it stood, to 
warrant him in dismissing the bill, at once, as against 
both the Defendants. 
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MARTIN AUGUSTINE LOY v. Sir GEORGE June 29. 
DUCKETT, Bart, THOMAS HOVELL, and 
CHARLES LANE. 



TN the year 1692, a company or society was esta- Apartybcne- 

■*■ Wished under the tide of the fVest New Jersey Society, H^^^^J^^ 

for the purpose of acquiring and stocking land in the fourth of a 

colonies of British North America^ and for trading and jj|g ^^ \^^^' 

other purposes; the capital being divided into 1600 e&tateofa 

shares, which were, by the rules of the company, trans- i^^^ been dead 

missible as personal estate. Shortly after its formation 1^0 yeai^, 

- - - . . having ob- 
the company fell into embarrassments, and the shares in tained letters 

it became greatly depreciated. At length, about the ^l^^^J^ 



middle of the last century, the affairs of the company bonii non to 
were wound up, and its property realised for the purpose gj^j aTilffor 

of distribution amongst the shareholders, the greater ^^ account 

ri '■» t ' . 1 ft *"d payment 

part of whom were paid their respective shares of the of the whole 

surplus ; and the rest of the surplus, corresponding to '""*^: ^' "P" 

about 770 shares, for which no claimants appeared, was no part of the 

invested in the names of the then President, Vice-Pre- fio^i",^^.*" 

sident, and Treasurer of the company, in trust for the quired for the 

parties who should turn out to be entitled to them. From JheTwtator's 

that time, although the company ceased to exist for its «l«*>^*i *^"' that 

. . , ® . . J . . n , the beneficial 

original purposes, it continued to be nominally kept on interest in the 

foot by the appointment of a President, Vice-President, r^^^^^^u^j 

and Treasurer, as vacancies in those offices occurred, and passed under 

by the maintenance of a suitable establishment for the {Jiqu^t b Ks 

purpose of protecting and managing the unclaimed fund, will, and had 

and of apportioning it amongst the parties entitled, as cessively to ^' 

they t^^ estates of 
several per- 
sons who were 
named in the proceedings, but who were not represented on the record, the Court 
ordered one fourth only to be paid to the Plainti^ and the other three fourths 
to be paid into Court, with liberty to any party interested to apply, giving notice 
to the Attorney-General. 
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184L they should severally come in and establish their dnimR i 
Claims were accordingly from time to time brought in 
and adjudicated upon : so that at the time of the institu- 
tion of this suit, seventy-seven shares only remained un- 
claimed, corresponding to which a sum of about 2SjOOOL 
3 per cents, was standing in the joint names of the three 
Defendants, who then respectively filled the offices of 
President, Vice-President, and Treasurer of the com- 
pany. Of those seventy-seven shares, twenty were stand- 
ing in the name of one Edward West, who had been an 
original shareholder in the company. 

The Plaintiff claimed the beneficial interest in one 
fourth of those twenty shares under a long series of wills 
and intestacies, commencing with the will of one Edward 
Wesij a citizen^of London^ who died in the year 1^5, 
having, by his will, bequeathed to his wife all Ids in- 
terest in stock and land in North America : and be also 
claimed to receive the entirety of the fund belonging to 
those twenty shares, as personal representative of the 
same Edward West. 

The bill, which was filed in the year 18S9, allied 
that the testator Edward West was the same person as 
the Edward West the original proprietor of the twenty 
shares in question, and that that bequest in his will re- 
lated to those shares : it also alleged that the testator's 
debts had been paid out of his general personal estate, 
and that no part of these shares had been required for 
that purpose; and, consequently, that Hannah West^ his 
widow, by virtue of the bequest to her, became upon his 
death absolutely and beneficially entitled to the whole 
of the twenty shares. The bill then, after stating the 
situation of the fund, and the mode in which the Plain* 
tiff deduced his title, from Hannah West^ to the bene- 
ficial interest in one fourth part of it, alleged, that 

he 
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he had obtained, from the Prerogative Court of C4m- ^ ^*2; 
terhury^ the proper letters of administration to the unad* 
ministered goods of the several persons through whom 
that title was deduced, beginning at the end of the 
series and proceeding regularly upwards, in succession, 
to EdoMrd Wett the original testator; and it prayed that 
it might be declared that the Plaintiff was, under or by 
Virtue of the several wills thereinbefore mentioned, and 
of the several letters of administration so granted to 
him or some or one of them, entitled to the twenty 
shares in question, and' to a corresponding proportion 
of the fiind ; and that, if necessary, it might be referred 
to the Master to take an account of or otherwise ascer- 
tain the amount of the fund and of the proportion of it 
attributable to those twenty shares, and that suph pro- 
portion, when ascertained, might be transferred and paid 
to the Plaintiff, as such administrator, or otherwise, as he 
should direct 

The Defendants, by their answer, submitted to the 
Court whether the Plaintiff had made out the identity 
of the Edward West under whom he claimed with the 
Edward West the original proprietor of the shares, and 
whether he was or not entitled to those shares. 

By the decree of the Vice-Chancellor it was referred 
to the Master, Itmongst other things, to inquire whether 
Edward West^ the original shareholder in the company, 
was the same person as Edward West, the testator under 
whom the Plaintiff claimed, and if so, whether the 
Plaintiff vras entitled to all or any, and how many of 
such shares, or any and what part thereof, or to any 
and what interest therein. 

The Master, by his report, found that the Edward 
Westj the testator, was the same person as the Edward 
Westyfho held the twenty shares m the West New Jersey 

Society ; 
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1 84 1 • Society ; and that the above-mentioned beqaest in his wilt 
related to his interest in those shares. He then fiMind 
that the will of Edward West was proved by one of the 
executors therein named, that the said shares were not 
required for the payment of the testator's debts^ all of 
which were paid out of his general personal estate, and 
that Hannah West became beneficially and absolutely 
entitled to the said shares, although they had, under the. 
circumstances, remained unclaimed, and had not since 
the death oi EdwardtWest been specifically disposed of: 
that, being so entitled, Hannah West died in 1702, having 
made her will, whereby she gave all her real and per- 
sonal estate to her sister EUzabeth Bromley^ free from 
the control of her husband Nathaniel; and that her will 
was duly proved by Elizabeth Bromley^ who died in Maj^ 
1714 intestate, leaving Nathaniel Bromley her husband 
surviving, who tliereupon became beneficially entitled 
to the said twenty shares: that Nathaniel Brtmdejf 
died in April 1728, having made his will, whereby 
he gave all the residue of his estate to his wife Sarah 
Bromlet/f whom Ke appointed his executrix; and that 
she duly proved the will, and became beneficially en- 
titled to the said twenty shares: that Sarah Brtrndey 
died in October 1729, having made her will, whereby 
she appointed Joseph Symons and Joseph Shave her exe- 
cutors, and gave all the residue of her estate to them 
equally; that they proved the will, and that Joseph ' 
Symons made his will, dated the 5th of Februafy 1736, 
whereby he gave all the residue of his estate to his seven 
nieces, daughters of his sister Elizabeth Stone* That 
Joseph Shove died in October 1742, having made his 
will, whereby he gave all his personal estate to his wife 
Susannah f and appointed her sole executrix: that Su* 
sannah Shove proved his will, and died in December 
1748 intestate; and that letters of administration to her 
estate were granted to Francis Hudson the husband and 

lawfiil 




CASES IN CHANCERY. 309 

lawful attorney of Susannah Hudson her daughter; that 1841. 
Susannah Hudson died in April 1 780) in the lifetime of 
her husband ; and that Francis Hudson died in February 
I8OO9 having made his will, whereby he gave all the 
residue of his estate to Richard Hudson^ and appointed 
him sole executor: that Richard Hudson proved the 
will, and died in Naoember 1802, having made his will, 
whereby he gave all the residue of his estate to Miza^ 
beth Hudson his wife, whom he appointed sole execu- 
trix : that Elizabeth Hudson proved that will, and died 
in February 1804, having made her will, whereby she 
gave all the residue of her real and personal estate to 
her executorsi in trust for Samuel and Maty Hard^ 
ingj her nephew and niece, as tenants in common, both 
of whom survived her; that her will was never proved 
in the Prerogative Court of Canterbury^ or otherwise 
within that province; but that letters of administra- 
tion of her estate had been granted by that Court to the 
Plaintiff; and that the Plaintiff married the said Mary 
Hardingj who died in September 1829; and that on 2Sd 
ot July 18^69 letters of administration to her estate were 
granted to the Plaintiff by the Prerogative Court of 
Canterbury; and that on the 4th oi July 1838, letters of 
administration with the will annexed of the unadminis* 
tered goods of Edward West the testator were granted 
by the same Court to the Plaintiff, as administrator, with 
will annexed, of the goods left unadministered of Han- 
nah West deceased, whilst living, relict and residuary 
legatee named in the will of Edward West. And he 
found that the Plaintiff, as administrator de bonis non 
of Edward West, and also of Hannah West^ had shewn 
a legal title to the twenty shares, and a legal and 
equitable title to five of the said shares, (a) 

On 

(«) The report did not sub- had taken administration to 
stantivel}' find that the Plaintiff Hannah West. 

Vol. 1. Y 
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1841. On the bearing of the cause for farther directioiis 

before the Vice-Chancellor, His Honour ordered that 
the Defendants should be at liberty to retain, out of the 
proportion of the fiind in their hands belongbg to the 
twenty shares o( Edward West^ the amount of the costs 
of this suit, and other the costs, charges, and expenses 
properly incurred by them in relation to the matters in 
question, such costs to be taxed by the Master as 
between solicitor and client; and that they should 
transfer what should remain to the Plaintifl^ as the 
legal personal representative of Edward West^ with 
liberty to all the parties to apply, as there should be 
occasion. 

The Defendants appealed from that order, insisting 
that, inasmuch as the Plaintiff had shewn an equitable 
title to five only of the twenty shares, one fourth part 
only of the fund attributable to the twenty shares 
ought to be transferred to him. 

The appeal now came on to be heard. 

Mr. CHrdlestone and Mr. Beynclds^ for the Appel- 
lants. 

Three fourths of these shares are claimed by the 
Plaintiff, solely as legal personal representative ot Edward 
Westj while his title to the beneficial interest in the other 
one fourth proceeds on the assumption, that all the duties 
belonging to that character have been discharged, and 
that the whole beneficial interest in the fund passed to 
the residuary legatee. Under such circumstances, a 
legal personal representative is considered, in equity, as 
a trustee for the parties beneficially entitled, and, in the , 
absence of those parties, the Court will not put the per- 
sonal representative in possession of a fund, which, by 

his 
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his own admission, belongs exclusively to them. Ex 1841. 
pofie Bam. (a) 

[J^ Lord Chakcellor. There the question was^ 
whether, under the act of parliament, the transfer should 
be made to the representative of the surviving trustee, 
or to the party beneficially entitled.] 

In Orroi v. Binney{b)j where an executor sought to 
recover a sum belonging to bb testator, it appearing 
that the debts were all paid, and that the fund was 
bequeathed to infants, the Court would not allow the 
executor to receive it, but secured it in Court for the 
benefit of the infants. 

[Tke Lord Chancellor. What do you ask in thia 
case? that the three fourths may be paid into Court ?] 

The Defendants do not object to that course, if your 
Lordship thinks it right; but as no misconduct is im- 
puted to the Defendants, but, on the contrary, it appears 
that they and their predecessors in office have been in 
the hiftiit of advertising for claimants, and have already 
administered by &r the greater part of the fund origin 
nally entrusted to them, it is submitted that there is no 
ground for taking the administration of this portion of it 
out of their hands. 

Mr. Wakefield and Mr. Haraoood, for the Plaintiff. 

It is the common course for the legal personal repre- 
sentative of an owner of slock in a public company, 
when the company refuses to transfer the stock, to 
bring an action for it : and the action always succeeds, 
because a court of law looks only to the legal title. If 

that 
(a) 3 Ms^ne i Craig, 25. (6) Jac. 523. 

Y 2 
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1841. that coarse had been adopted in this case, the Plaintiff 
^■^^^^^^^ would have recovered the whole fund, and this Court 
V. could not have interfered to prevent him from receiving 

OucKETT. j^ ||. jg g^ij^ however, that where the party proceeds 
in this Court the rule b different ; but, in the case of 
Parsons v. The Bank of England (a), Lord Eldon held, 
that the Bank was not to look beyond the legal title, 
observing that a different rule would impose upon them 
the duty of looking to all the trusts of the wiU. Ex 
parte Nicholl {b) was to the same effect : it may be 
said that that case turned upon the provisions of the 
statute relating to unclaimed dividends, but Lord Eldonj 
in his judgment, does not advert to the statute, and there- 
fore the decision may be taken as an authority for the 
general proposition now contended for. The question 
has since been carefully considered by Lord Brougham 
in Gutteridge v. Stilwell (c), where the sum in question 
was standing to the separate account of a married 
woman who had died before her husband, and after- 
wards the husband had died without having admini- 
stered to her estate. The petitioner had obtained letters 
of administration to the wife only, and Sir J. Lead 
thought his title was not complete without an admini- 
stration to the husband also ; but Lord Brougham re- 
versed that decision, holding that it was impossible for 
the Court to look beyond the admitted legal personal 
representative. 

[7%e Lord Chancellor. 

Sir J. Leach*s view in that case is more correct than 
Lord Broughatn% because it would follow from Lord 
Brougham's^ that even where an executor had assented 
to a legacy, he might still sue for the fund, out of which 
the legacy was to be paid, on the strength of his legal 

title, 
(a) 5 Ves. 665. (c) 1 Myine 4- Keen, 486. 

{b) Tum,^ Ruu. 119. 
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title, without making the legatee a party ; which would, 1841 
in fiict, be administering the fund in the absence of the 
owner.] 

Lord Brougham's view, however, is in conformity with 
that of Lord King in Jones v. Goodchild. (a) 

[The Lord Chancellor. There is no statement in 
that case, that the legacy had been assented to : it all 
turns upon that] 

Mr. Girdlestone was proceeding to reply ; but 

The Lord Chancellor (without hearing him) said : 

I really do not think I can support this decree, as it 
stands. It is trying the principle to the utmost. You 
have a fund a century and a half old, and the party 
suing claims the fund as the personal representative of 
Edward West^ who died in 1695. However, it appears, 
from the report, that he derives his title to one fourth of 
the property through Sarah^ who died in 1 729, and who, 
as It is stated in the report, left her property between two 
persons, Joseph Symons and Joseph S/iove ; and from that 
Joseph Shove the title to one fourth of the whole is 
derived. Well, but Sarah could have had no title unless 
Nathaniel had, and Nathaniel could have had. no title 
unless Elizabeth Bromley had, and Elizabeth Bromley 
derives her title from Hannah^ the person under whose 
administration the PlaintifiP himself is now claiming. If, 
indeed, this property was part of the estate of Hannah^ 
and never became the estate of Elizabeth^ that might 
do ; but if it never became the estate of Elizabeth^ if it 
never became the estate of Nathaniel^ if it never became 
the estate of Sarahj if it never became the estate of those 

three 
(a) 5 P. tVm. 32. 
Y 3 
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15^1! ^'^^"^ persons, then the report roust be wrong oa the 

^Loir beneficial interest, because it is only on the ground of 

V. beneficial interest in these persons, under Hannah^ that 

JDucksvt 

the title to the beneficial interest is traced. 

Then the case coroes to this: here is a person who 
claims as administrator de bonis turn to a person dead a 
century and a half ago, suing in this Court to recover 
this property. Well, that he may do ; but I have it 
before me now that this property does not belong to 
the estate of the person to whom he has obtained ad* 
ministration : it did originally, and still the legal title 
is in the Piaintifi^ as representing that party ; and upon 
that legal title alone he comes here, passing over all 
those persons who, by the statement in the report, have 
successively obtained beneficial interests in this property 
at a period, of course, subsequent to the death o( Edward 
Wed, I cannot think that the Court is in the habit of 
handing over property^ under these circumstances, to 
the person who has got the legal title. It is said, in* 
deed, that the party has a right to bring an action at 
law, and that this Court would have no authority to in* 
terfere. That is perfecdy true, but it does not at all 
follow that, in this Couit, tlie party would obtain pos* 
session of the property, under those circumstances, in 
the absence of those who are beneficially entitled. 

The case under the act of parliament with regard to 
unclaimed dividends does not apply: inasmuch as it 
turned upon the particular provisions of the statute; but 
here the Plaintiff has stated in his bill, and it appears on 
the report, that all these shares from time to time became 
the property of the various persons who are stated on 
the record ; and, in that state of things, the Court is 
asked to adjudicate the fund to him, merely because he is 
the legal hand to receive it, and the only person who can 

give 
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give a discbarge to the company, without any regard to 184*1. 
the persons beneficially entitled. It does not appear 
who those persons are; but that there are persons so 
entitled, is stated on the proceedings. I know nothing 
of any administrations but those which appear upon the 
report; nor can I take any notice of them. If the 
Plainti£P had thought it important, he should have ad- 
duced evidence before the Master to shew how he con- 
nects himself with those several persons. If there be no 
one claiming the beneficial interest in these estates, then 
the fund is the property of the Crown. IF there is no 
person connected with Elixabeth^ or Sarah, or Nathaniel, 
and the other persons stated to be entitled, the Plainti£^ 
at all events, is not entitled. I think the order I must 
make, with a view to enable those persons to have the 
property who may be entitled, and to enable this Plain- 
tiff to have his share of it, will be to pay the one fourth 
of the whole sum to him, the remainder to be paid into 
Court, to be carried to the account of the shares of 
Edward West, with liberty to the parties to apply. 

Mr. tVak^/ldd. 1 do not ask that it may be brought 
into Court 

The Lord Chancellor. But I order it to be 
brought into Court. The Plaintiff has no right to have 
it, but the other parties will have a right to demand and 
to obtain it. And I think the Attorney-General should 
have notice. The Defendants will have their costs, 
charges, and expenses out of the fund, as provided by 
the Vice-Chancellor's order. The Plaintiff's costs still 
remain to be provided for. 

Mr. Wakefield then submitted that his client was en- 
titled to his costs, as between solicitor and client, and 
his charges, and expenses, including those of the ad- 
Y 4 ministrations 
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1841. ministrations which he had obtained, out of the fund 
belonging to the twenty shares. 

Mr. GirdUstone said his clients had no interest in that 
questioni and he should therefore not oppose the claim. 

The Lord Chancellor. 

The Plaintiff is suing as the personal representative 
of the fund to which he is in part beneficially entitled. 
If he had received the whole fund, he would have had 
a right to pay himself all the costs, charges, and ex- 
penses properly incurred by him in recovering that fund. 
I retain a portion of it, because I find he has no interest 
in it ; but that circumstance ought not to aiFect his right 
to costs as administrator. 



The order, as drawn up, was, in effect, that the whole 
fund which the Master had found to belong to the twenty 
shares in question, should be transferred to the Ac- 
countant-General, in trust in the cause ; that out of the 
fund so transferred the Plaintiff and Defendants should 
be paid their respective costs of the suit, including the 
costs of the petition of appeal, as between solicitor and 
client; and also such costs, charges, and expenses as 
they should respectively appear to have properly in- 
curred in relation to the matter in question ; and that 
one fourth of the residue of the fund which should 
remain after such payment, should then be transferred 
to the Plaintiff, and the other three fourths carried 
to an account, to be entitled, ** The account of the 
fifteen shares belonging to the estate of Edward Wesi^ 
with liberty to any person entitled to, or interested in, 
the fund which should be standing to that account, to 
apply ; but no part of such fund was to be transferred, 
sold, or otherwise disposed of, without notice to the 
Attorney-General. 

Keg. Lib. B. 1840. fol. 800. 
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THOMPSON V. GRIFFIN. ^'l':, '"• 

\ 1841. 

Jan. 23. 

IDY indentures of lease and release and assigninent« SemNe: 
•" bearing date respectively the 16th and 17th of JSriSe"cN 
Nooemberj 1838, and made between George Thomas tleincnt,thc 
T^mpson of the first part; Amelia Griffin of the second pcrty is settled 
part; and TTumas WiUiam Griffin^ and Henry Patten ^^y^^^^^^^l^ 
of Che third part ; being the settlement made upon the separate use» 
marriage of G. T. Thompson with Amelia Griffin^ after ^"Jjjd^ ^ 
reciting, that Amelia Griffin was seized and possessed of her children, 
certain freehold and leasehold estates, and that she was powo-^^riven 
also entitled to a sum of 1,500/. 3 per cent, annuities to the trustees 
which had lately been transferred into the names of income of the 
Thomas WiUiam Griffin and Henry Patten upon the trusts ^^^^^l^^' 
thereinafter mentioned : It was witnessed that Amelia maintenance 
Griffin, with the consent of George Thomas Thompson, ^^^^^ht 
thereby conveyed and assured the freehold estates to children; the 
Thomas William Griffin and Henry Patten and their i^entiTledto 
heirs, to the use of herself, her heirs, and assigns, until the >^uire that 
marriage, and from and after the marriage, to the use the nicome 
of Thomas William Griffin and Henry Patten during her '^fjd^^f 
life upon trust for her separate use, and, after her death, maintenance 
to the use of the eldest or only son of the marriage, in ,0^?^ h^^^ 
fee, to be a vested interest in him ; but if there should not i> himself of 
be any such son, or being such, if he should die under xmn ihem?**"" 
the age of twenty-one years, without leaving lawful 
issue living at the time of his death, then to the use of 
the daughter of the marriage, if only one, and if there 
should be more than one daughter, then to the use of 
all the daughters of the marriage, to be equally divided 
between them, with cross remainders in case of any 
dying before the age of twenty-one or marriage ; and in 

case 
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1840. case there should not be any son or sons, daughter or 
daughters of the marriage, or if all of them should die 
under the age of twenty-one years, and neither of them 
should leave any issue living at his or her death, and 
Amelia Griffin should survive 6. T. Tliompson^ then to 
the use of Amelia Griffin^ her heirs and assigns for ever; 
but if 6. T. Thompson should survive Amelia GriffiM^ 
then to such uses as she should, by will, appoint ; and, 
in default of such appointment, or, subject thereto^ to 
certain uses therein mentioned. And it was further wit* 
nessed, that Amelia Griffin^ with the like consent, thereby 
assigned the leasehold estates to the same persons, in 
trust, after the marriage, for the separate use of herself, 
for life; and, after her death, in trust for the child, if 
only one, or for all and every the children, if more than 
one, of the marriage, except an eldest or only son^ 
equally to be divided amongst them, if more than one, 
as tenants in common, to be vested in sons at the age 
of twenty-one, and in daughters at that age or marriage, 
which should first happen. Then followed a clause^ by 
which it was agreed and declared, that the trustees or 
trustee of the settlement for the time being should have 
power, after the decease of Amelia Griffin^ to apply all 
or any part of the rents and profits of the fi*eehold and 
leasehold estates, in, for, and towards the maintenance 
and education of the child or children presumptively 
entitled thereto by virtue of the limitadons or trusts 
aforesaid, during his, her, or their minority or dis- 
coverture, or respective minorities or discovertures, and, 
if more than one, in proportion to their respective pre- 
sumptive shares of the trust premises ; and if the whole 
of such income should not be so applied, then that the 
surplus unapplied income should be improved at in- 
terest, and go in augmentation of the share or respective 
shares from which the same should have arisen. But if 

there 
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there should be an only or an only surviving child of the 
marriage, then the leasehold premises were to be held 
in trust for such only or only surviving child, absolutely ; 
and in case there should not be any child or children of 
the maiTiage, who, being a son or sons, should live to 
attain the age of twenty-one years, or, being a daughter 
or daughters, should live to attain that age or be mar- 
ried, and Amelia Griffin should survive G. T. JTiompsonj 
then the leasehold estates were to be held in trust for 
jtmelia Griffin absolutely ; but in case 6. T. Thompson 
should survive Amelia Griffin^ then upon trust to sell a 
sufiBcient part to pay certain legacies, and subject thereto 
in trust for G. T. Thompson for his life, and after his 
death for such persons as Amelia Griffin should, by 
her will, appoint, and, in default of such appointment, 
or, subject thereto, upon certain other trusts therein 
mentioned. And, lastly, it was declared that the trus- 
tees should stand possessed of the 1500/. S per cent, 
annuities upon the same trusts as were before mentioned 

with respect to the leasehold estates, (a) 

t 

The wife died in the month of September 1889, hav- 
ing previously executed her power of appointment, as 
to the whole of the settled ' property, in favour of her 
husband, absolutely, and leaving an infant son, the 
Plaintiff, who was the only issue of the marriage. 

The bill, which was filed shortly after the wife's 
death, on behalf of the in&nt, against his father and 
other proper parties, prayed, amongst other things, 
that it might be referred to the Master to inquire whe- 
ther any and what sum ought to be allowed out of the 

income 

(a) The reporters have been ings in the cause, in consequence 
obliged to take this statement of of the impossibility of procuring 
the settlement from the plead- a copy of the deed. 
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.1840. income of the settled property for the maintenance of 
the Plaintiff. 

The Master of the Rolls, by the decree in the cause, 
made the reference conditionally only, upon the Mas- 
ter's finding that the father was not of ability suitably to 
maintain the Plaintiff. 

The Defendant, the father, appealed from that part 
of the decree, insisting that the reference ought to have 
been unconditional. 

The appeal now came on to be heard. 

Mr. Richards and Mr. Dixon^ for the appellant, cited 
Mundy v. Lord Hcwe (a), Meacher v. Young (6), Stodren 
V. Stocken. (c) 

Mr. RpiU appeared for the infant Plaintiff, in support 
of the decree. 

Mr. Bichardsy in reply. 



1841. The Lord Chancellor. 

I have not had the advantage of seeing any note of 
the judgment of the Master of the Rolls in this case, 
but I have no doubt, from a careful examination of the 
settlement, that it was right. 

If the property of the children had been derived from 
the bounty of a stranger, there could be no doubt but 
that the father, being of ability to maintain his children, 

could 

(a) 4 B. C. C. 225. (c) 4 Sim. 152., 4 Mylite ^ 

[h) ^M.i K. 490. CVotg, 95. 
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could not be entitled to any allowance out of the income 
of their property for that purpose; but the claim of the 
father rests upon the distinction which has been taken 
between the cases in which the property of the children 
is derived from the bounty of a stranger, and those in 
which they are entitled to it under the marriage setde- 
ment of their parents, such as Mundy v. Ijord H<me (a), 
Siocken v. SiO!cken{b)j and Meacher v. Young (c). It 
appears to me that the distinction between those two 
classes of cases has been carried quite as far as can 
be justified upon principle. In some of them it has 
been said that, in the case of marriage settlements, the 
father is a purchaser, and therefore entitled to an allow- 
ance for the maintenance of his children, and thereby 
to be relieved from the burthen which the law throws 
upon him of maintaining them himself. No doubt, he is 
so, if the contract contained in the settlement gives him 
such a benefit; but, before he can be entitled to it, he 
niust shew that such was his contract. So, in the case 
of a legacy from a stranger, if the intention, to be found 
in the construction of the will, appears, to have been, ' 
that the father should have such a benefit, the Court is 
bound to give it to him. In both cases, the question is 
one of construction and intention. In all the cases re- 
ferred to, there were distinct and positive trusts to 
apply the income to the maintenance of the children, 
applicable, according to the construction put upon the 
whole of the provision, to the case of a surviving 
father. 



1841. 




If, in these cases, the construction was correct, the 
order for maintenance must have been so : for, if the 

settlement 



(a) 4 B. C. C. 8S3. 

\b) 4 Sim, 153., 2 Myhe Sf 



Keen^ 48 9., and 4 Myine 4- Cr(ttg^ 
95. ' 
(c) 2 Mj^/ne 4' Keen, 490. 
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184>1. settlement had expressed in terms what the Cdart 
thought it sufficiently expressed upon the construc- 
tion of the whole of the provisions, there could be no 
doubt but that such a trust would be carried into effect. 
In the present case, I find no such trust; I find, indeed, 
a power, and, in the case of the freehold proper^ which 
is vested in the infant, a mere power, at the dtscretkm 
of the trustees, to apply part of that income^ which 
would otherwise belong to the infants, for the purposes 
of their maintenance and education. If they do not 
exercise that power, the whole income belongs to the 
children. The father contends that he, by the authori^ 
of this Court, can compel them to exercise that power, 
for the purpose of giving the whole or part of this in- 
come to him. This would be going far beyond any of 
the other cases. I cannot, upon this settlement, find 
any trust for the benefit of the &ther, or any contract 
that he should be relieved, out of the settled property, 
from the burden of supporting his children. 

This would have been my view of the case, if it were 
clear that the provision in the settlement as to main- 
tenance applied to the case, which exists, of there being 
only one child ; but that does not appear to me to be 
the true construction of the settlement. The freehold 
property is clearly vested in the Plaintiff. Upon the 
death of the mother, the limitation is to the use of the 
eldest or only son and his heirs in fee. If there should 
be no son, the daughters were to take the freehold pro- 
perty between them, with survivorship between them 
if any died before twenty*one or marriage, and if none 
should attain that age or marry, with remainder over, 
which may explain the term ^^ presumptive shares" in 
the power to maintain. Of the leaseholds, the trustees, 
after the death of the mother, were to stand possessed 
in trust for the child of the marriage, if only one ; and 

after 
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after providing for the event of there being more than 1841. 
one, it is declared, that if there should be an only, or 
an only surviving child, then the said leasehold premises 
should be held in trust for such only, or only surviving 
child, absolutely. The stock was settled in the same 
manner. If, however, there were more children than 
one, the leaseholds and the stock were to be held in 
trust for all except the eldest son, to be vested in such 
of them as being sons should attain twenty-one, or being 
daughters should attain that age or marry. And then 
immediately follows the provision for maintenance, being 
a power for the trustees, after the death of the mother, 
to apply all or any part of the rents from the freehold 
and leasehold property, for or towards the maintenance 
and education of the child or children presumptively 
entitled thereto during his or her minority or discover- 
ture; and if more than one, in proportion to their re- 
spective presumptive shares of the sud trust premises ; 
and if the whole should not be so applied, the surplus 
unapplied income was to be improved at interest, and 
go in augmentation of the share or respective shares 
from which the same should have arisen ; but if there 
should be an only or an only survivmg child, then the 
said leasehold premises should be held in trust for such 
only or only surviving child, absolutely. The power, 
therefore, applies only to presumptive shares, which could 
exist only in the event of there being more children 
than one, and as, there being only one child, all his in- 
terests are vested, though subject, as to the personalty, to 
be devested by death under twenty-one, the provision 
as to maintenance does not seem to apply to his case; 
and there is an obvious reason for not including the 
case of an only son in the provision for maintenance, 
because, as all the income of the vested property would 
belong to such eldest son, there could be no difficulty 
in applying it for his maintenance and education if it 

should 
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1 84 1. should be required ; but as to the shares of the younger 
children, as they were contingent, and the income as 
well as the capital might, by their deaths before the 
periods of vesting, become the property of others, there 
was an obvious reason for giving a power to apply 
the income, if necessary, for the maintenance of such 
children. 

This construction of the settlement deprives the father 
of the only grounds upon which his claim was attempted 
to be supported. 

The appeal must be dismissed, with costs. 
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BETWEEN 




HENRY BILLINGTON WHITWORTH and J^^i^". 
ROBERT WHITWORTH - - Plaintifis, '* 

AND 

PHILIP AUGUSTUS GAUGAIN, JOSEPH 
MAYOR, and GEORGE PELL - Defendants. 



rpHE bill in this cause stated that the PlaindfFs were The bill, 
-*" bankers at Northamptonj and that George Cooke title"ofthe 

was a solicitor in the same town, to whom the Plaintiffs PJ^ntjffi as 
1 1 r . . ' ^ n equitable 

had, for some time previous to the month ox April 1889, mortgagees by 

been in the habit of making advances of money, partly ^®PJ"* ^^. 

upon his personal security, and partly upon the security that certain 

of promissory notes, in which he was jointly and se- Crated b^thr 

v6rally liable with one Edward Lewis Mayor^ the De- Defendants 

fendant George Pell, and other persons: That on the session of the 

22d of April 1839, the Plaintiffs, to whom Cooke was mor^aged 
,.,,,.- estates under 

then indebted in the sum of 8000/., advanced to him, at elegUs sued 

his request, a further sum of about the same amount, j^^ concm" 

upon with the mort- 
gagor, upon 
judgments obtained subsequently to the date of the equitable mortgage, in the names 
of those parties, but at the instance of the mort^acor, and for fictitious debts, 
prayed that the plaintifis might be declared entitlea as equitable mortgagees to 
priority over the elegUs and the judgments so obtained, and that such judgments 
and ^giu might be declared fraudulent and void as against the Plaintiffs, and that 
the mortgage security might be realised, and the proceeds j^d to the Plaintifis 
towards satisfaction of their debt, and that a receiver might, in the mean time, be 
appointed, and the Defendants restrained from receiving the rents of the mortgaged 
premises, and also from permitting the mortgagor to ^receive them. An order for 
a receiver, which had been made bv the Yice-Chancellor, was discharged, upon 
appeal, bv the Lord Chancellor, his Lordship being of opinion that the charges of 
fraud and collusion were not made out against the parties who had obtained pos- 
session under the clemU^ and that the quesdon whether the Plaintifis were entitled 
to priority over the Defendants, independently of these charge^ was not open to 
them in the present state of the recora, inasmuch as it was clear, from the frame of 
the bill, that the claim of the Plaintiff) did not profess to be founded upon any such 
ground. 

Whether a court of equity will interfere in favour of an equitable mortgagee against 
a tenant by elegjU^ who has got possession of the land witnout notice of the mort^ 
gage, under ajudgment obtained against the mortgagor subsequently to the mort- 
gage; QucBref 

Vol. I. Z 
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1841. upon which occasion he deposited with them the title 
-^^"V"^' deeds of certain property belonging to him, situate in the 
V. several parishes oiKingsthorpe and St. Sepulchre^ in North- 

' G^uGAiN. ofnpian; and that he at the same time signed and de- 
livered to them a memorandum of that date, which stated 
that the deeds had been deposited with them as a pledge^ 
to secure to them or the survivor of them, or any future 
partner or partners in their banking establishment, the 
repayment of all and every sum and sums of money which 
they or any such other persons had already or should 
thereafter at any time or times pay or advance to Cooiif 
or become in any manner liable for on his account with 
interest for the same at 5 per cent per annum ; and 
Cooke thereby engaged, if required,' to execute a l^al 
mortgage or other security of the premises to the Plun- 
tiffi, free from all expense. 

The bill then stated that the deeds so d^osited had 
ever since remained and then were in the hands of the 
Plaintiff; and that they had frequently applied lo 
Cooke to pay what was due to them upon that security, 
or to execute a legal mortgage of the premises com« 
prised in it; and that, in and previously to the month 
of November last, be had promised to execute such 
mortgage, but that, under various subterfuges, he had 
avoided the performance of his promise ; and that the 
Plaintiffs had, therefore, in and previously to the 16th 
of November 1840, caused urgent applications to be 
made to Edward Lewis Mayor for payment of a certain 
promissory note for 540/., for which he and another 
person were jointly and severally liable with Cooke ; and 
that on the 26th oiNaoember 1840 they had commenced 
two actions, one against those parties upon that note, 
and the other against Cooke and George Pell and other 
parties upon another note for 3802., both of which 
actions were defended, so that the trials did not come 

on 
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on until after the expiration of the following Hilary ISil. 
term, when the Plaintiffs obtained verdicts in both, for ^^^^^^"^^ 

TT HITWORTH 

the whole amounts claimed, and costs. «. 



Gaugain. 



The bill then proceeded to state, that in or about the 
middle of the same month of Naoember 1840, and after 
the above-mentioned actions had been threatened on the 
part of the Plamtifis, and with the view of defrauding 
the Plainti£& and of obtaining priority over and defeat- 
ing their equitable lien upon the premises in question, 
Cooke contrived, in concert with Edward Lewis Mcyor^ 
who was his father-in-law, and PeUj who was his in- 
timate friend, that certain actions and proceedings 
should be commenced against him and carried on in 
the manner after mentioned: That, accordingly, on 
the 16th of that month an action was comn^enced in 
the name of E. L. Mayor against Cooke^ for the re- 
covery of an alleged debt of 957/. 16^. 4(f., and on 
the same day another action was commenced in the 
nAne of Pell against Cooke^ for the recovery of an alleged 
debt of 414/. I6s. 7(2.: That both of those actions were 
commenced at the instance of Cookcj and were carried 
on and conducted by his secret intervention and advice, 
although he, or E. L. Mayor or PeU at his instance, 
obtained other attomies to act in his name in the pro- 
secution of them, for the purpose of giving a colour of 
fairness to the proceedings : That Cooke was, in fact, 
the professional adviser o( Mayor and PeU in the actions 
commenced against them as before mentioned by the 
Plaintifi& ; and that Messrs. Vincent and Sherwood, who 
were the London agents of Cooke, conducted the de- 
fences to those actions as the agents of Cooke. 

The bill then stated, that Cooke made no defence to 
either of the actions so brought against him in the names 
of Mayor and PeU, and that on the 28th of November 

Z 2 1840 
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184<1. 1840 he signed two several cognovits in those actions^ 
Whitworth ^^^ ^^ respective sums claimed therein, and costs, which 
[v. sums were made payable on the 1st of December fol* 

Gaugain. lo^ijjg^ jjut that they were not, in fact, paid on that 
day, nor were they bond fide demanded by Mcoforoc 
Pellj or, if any demand was made for them, such 
demand was merely colourable; and that, on the 2d 
of December^ judgments were signed in both of those 
actions, for the sums untruly acknowledged by the 
cognovits to be due : That by virtue of those judgments 
two writs of elegit were sued out by Mayor and PeU 
respectively, the first being tested on the 19th oiDe^ 
cembery and the second on the 2 1st of December^ and 
warrants^ to execute both of such writs were received 
by the sheriff's officers on the 28th of the same month, 
on which day legal seisin of the premises in the parish 
of KingstAorpe was delivered to E, L. Mayor^ and of 
the premises in the parish oiSU Sepulchre^ to PeU; and 
that, on the following day, Pell^ accompanied by one 
John Jonesy who had long acted. as the managing ud 
confidential clerk of Cooke^ and was well known to 
Cooh^s tenants in that character, called upon the tenants 
of the premises in question, situated in the parish of 
St. Sepulchre^ and, in the presence of JoneSf requested 
them to acknowledge him (Pell) as their landlord ; and 
that the tenants, understanding and believing, from the 
circumstance of PeU being accompanied by Jones^ that 
such was the wish of Cooke^ accordingly attorned to PeUy 
who thereupon left orders for them to pay their rents in 
future to him: That, having procured the attornment 
of the tenants in the parish of iS^. Sepulchre^ PeU then, 
in company with Jones^ called upon the tenant of the 
premises in question in the parish of KingstAorpe, and 
requested him to sign a declaration of attornment to E.L. 
Mayory at the same time intimating that if he refused 
to do so, the sheriff's officer would take possession of the 

premises 
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premises under the ehgit; that under the influence oF 1841. 
that statement, and concluding from the circumstance m^'^^^^^ 
of Pell being attended by Jones that it was the wish of ^ v. 
Cooke that he should comply, he executed the declara- ."^u^^'n. . 
tion of attornment which was tendered to him for sig* 
nature, and which was in the handwriting of Cooke 
himself. 

The bill then stated that Cooke and JS. L. Mayor had 
become bankrupts, and that the Defendants Gaugain and 
Joseph Mayor respectively had been appointed as their 
assignees; and it charged that the Plaintiffs were entitled 
to priority, in respect of the equitable mortgage, over the 
elegiis of E. L. Mayor and Pell^ and that those elegits 
were invalid and void as against the Plaintiffs, and that 
the judgments upon which such elegits were obtained 
were suffered fraudulently and without consideration, 
and with the view unjustly to deprive the Plaintifl& of 
the benefit of their security; and that the proceedings 
upon which the judgments were founded had been in- 
stituted in pursuance of a fraud concerted between 
Cooke and E. L. Mayor and Pell^ and with a view that 
PeU and Mayor might hold the premises comprised in 
the Plaintiff' security in trust for George Cooke or 
some part of his family, or for the joint benefit of him, 
E. L» Mayor^ and PelL That general charge was fol- 
lowed up by a number of particular charges, to the 
same effect. 

The bill prayed an account of what was due to the 
Plaintiffs from Cooke, and a declaration that they were 
entitled, as equitable mortgagees of the premises in 
question, to priority over the elegits and judgments 
which had been obtained as aforesaid in the names of 
E.L. Mayor and PeU; and that such judgments and 
elegits were fraudulent and void as against the Plaintiffs, 

Z d as 
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1841. as' such equitable mortgagees : and it theo prayed a sale 



Whitworth 



of the premise^ and payment of die proceeds to the 
«^.w»_ FlaintiOs, and that if the proceeds should be insufficient 
Gaugain. ^ 3^^|y ^e Flainti&' demand, they might be at liberty 
to prove for the deficiency under Cookies bankruptcy} 
and that, in the meantime, a receiver might be ap* 
pointed, and the Defendants restrained from receiving 
the rents of the premises comprised in the Plaintifis' 
security, and also from permitting Cooke to receive such 
rents. 

BefQre any answer had been put in, the FlaintifiSi 
moved, before the Vice-Chancellor, for a receiver^ and 
supported the motion by affidavits verifymg the above* 
mentioned statements of the bilL In opposition to that 
motion, affidavits were made by E. L. Mayor and Cooke^ 
as well as by PeU and the other Defendants, which stated 
that the sums for which E.JL Mayor^s and PWTs actions 
had been brought were debts bandjide due to them firom 
Cookey and for payment of which they had made frequent 
applications to him for several months before those 
actions were commenced* The rest of the statements in 
the bill relative to those actions were, for the most part, 
uncontroverted ; but the charges of fraud and coUusioD, 
which were founded upon them, were positively denied. 
Notice, however, as distinguished from fraud, wfis 
neither expressly charged on the one side^ nor denied 
on the other. 

The Vice-Chancellor having granted the motion, 
the Defendant Joseph Mayor now moved, by way of 
appeal, before the Lord Chancellor, to dischai^ his 
Honor's order, having in the meantime filed a furtha 
affidavit, in which notice, on the part of E. Xi. Jfi^or, 
of the Flainti£&' title^ at the time he obtained pos- 
session under the elegit^ was expressly denied. 

Mr. 
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Mr, Wigramy Mr. Turner^ and Mr. F. J. Hall^ for the 1841. 
appeal motion, said, that the ground upon which the J^^^^'^'^^ 
order of the Vice-Chancellor had proceeded was, that v. 

although die Defendant had denied fraud and coUusion, ^a"<*^v 
he had not denied notice of the Plaintifis' title at the 
time he obtained possession under the elegit; and, as 
that ground was displaced by the subsequent affidavit 
which had been filed, they submitted that the order for 
a receiver ought to be discharged. Pbmb v. fbdtt (a), 
Metcalfe ▼. Tke Archbishop of York. (5) 

Mr. Bichards and Mr. Whitworthy contra^ contended 
that the circumstantial evidence of fraud which was 
afforded by the intimate relation subsisting between 
E. Is. Mayer and PeU^ and CooTcCy and by the co* 
incidence, in point of date, of their respective pro- 
ceedings against him, which were stated in the bill and 
not denied, was sufficient to destroy the credit which 
might otherwise have been due to their denial of a 
fraudulent purpose. But, even supposing that there had 
been no collusion, and that the debts for which they 
had sued were not fictitious, it was material to observe 
the mode in which they had obtained possession of the 
land: they had not obtained it in the ordinary way 
by delivery from the sheriff's officers, but by volun- 
tary attornment on the part of the tenants at the 
instance of Cooke himself: they therefore took the land 
subject to all the equities which affected it in the hands 
of Cooke* • 

Independently, however, of these peculiarities in the 
case, they contended that the Vice-Chancellor's ord^r 
was right, upon the general ground, that an equitable 
mortgage had priority over a tide by elegit under a 

judgment 
(a) S AfiMtT. 4S2. (6) S MylM ^ Crdg^ 547. 

Z4 



832 CASES IN CHANCERY- 

1841. judgment subsequent to tbie mortgage, although such 

•^^"V"^^ title was obtained without notice of the mortgage. It 

V. had been repeatedly laid down, that a judgment creditor 

Gaugain. jjj jjq^ stand on the footing of a purchaser, because he 

did not lend his money upon the security of the land, 

« but looked primarily to the personal security of the 

debtor ; Finch v. The Earl of Winchelsea (a). Brace v. 

The Duchess of Marlborough (5), Burgh v. Francis (c), 

Casherd v. The Attorney-General {d)^ Averall v. Wade.{e) 

Mr. Wigram in reply. 

The case which has now been argued is not the case 
made by the bill ; which is, that the cognovits were given 
without consideration, and that the judgments are in- 
valid and void. Upon that case being displaced by the 
afiSdavits, it was said that though we had denied col- 
lusion we had not denied notice ; and, now that notice 
is denied, the PlaintiiF shifts his ground again, and sets 
up a new case which is not to be found upon the plead- 
ings, and with reference to which he says it is immaterial 
whether we had notice or not If, however, it were 
competent for him to avail himself of such a point in 
the present state of the record, the answer to it would 
be found in the well-known principle, that a court of 
equity will not interfere to the prejudice of a Defendant 
who has got a legal estate for valuable consideration with- 
out notice of the PlaintiiTs equity. It cannot be disputed 
that if the Defendants, or those whom they represent, had 
taken a legal mortgage without notice, they would have 
defeated the title of the Plaintiffs. Are they to be in a 
worse position because they have obtained a legal interest 
in the property by process of law, instead of by convey- 
ance 

(«) 1 P. Wm. 277. (d) 6 Price, 411. 

(A) S P. Wm. 490. (e) 1 Uoj/d ^ Gooid, 252, 

(v) 3 SumntU 556. Di See p. 262, 
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ance from the bankrupt? Ifthe Defendants have actually IS^l. 
got the estate in satisfaction of their hon&jide debt, it sig- ^T^'^'^^ 
nifies not whether they originally advanced their money v. 

upon the security of it or not ; the Court will not take 
it fropo them. If the case of a judgment creditor were 
an exception to the general rule, the question of notice 
in Metcalfe v. The Archbishop of York would have been 
superfluous. 



Gaugain. 



The Lord Chancellor. j^ne 2. 

The Plainti£&' case, as made by the bill and the affi- 
davits, is simply this : that having had dealings with a 
person of the name of Cooke^ and a debt having become 
due from Cooke to them, Cooke deposited certain title 
deeds with them under a written agreement, constituting, 
undoubtedly, as between themselves and Cooke^ an equi- 
table mortgage. They then say that a fraudulent com- 
bination was formed between Cooke^ Edward Lewis 
Mayor, and Pell, for the purpose of depriving them of 
the benefit of their equitable mortgage, and that although 
there was no consideration, no debt due from Cooke to 
those parties, they agreed that actions should be brought 
and judgments confessed, and elegits issued, so as to put 
those parties in possession of the premises comprised in 
the equitable mortgage. The bill then contains a variety 
of allegations for the purpose of making out this case 
of fraud, assuming, from the beginning to the end, 
that the Defendants have no tide to hold the premises 
under this arrangement between Cooke and themselves, to 
the prejudice of the Plaintiffs ; and it prays that these 
judgments and elegits may be declared fraudulent and 
void, and that the Plaintiffs may have the benefit of 
dieir equitable mortgage. The case so stated is sup- 
ported by the Plaintiffs' affidavit^ and by the affidavits 

of 
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184L of several other persons who speak to detached purts of 

„^^*^^'*^^ the case. There is no ali^ntion in the bilL w in the 
Whitworth ** 

V. affidavits, that I have been able to find, of £• L^ MajfCff 

Gauoain. ^j. p^g having had notice of the Plamtiflfe* d^nand ; nor 
is that much to be wondered at, because the whole state 
of the case as represented by the bill and the affidavits 
of the Plaintiffi, if true, would necessarily assume 
notice. The facts, so far as they are stated in the bill 
for the purpose of constituting a case of fraud, are 
denied by the affidavits in answer. No doubt, there 
are circumstances which are matter of observation, at 
least, in the mode in which £• L. Mayor and Pdl obtained 
these ele^. There seems to have been a very intimate 
connection between them and CooTce^ and veiy great faci- 
lities appear to have been afforded to them for obtaining 
the elegits; but, whatever fraud Cooke may have intended 
against the Haintifis, the question is, whether these De- 
fendants, who are now tenants by the elegiU^ are or are 
not implicated in tiiis fraud ; because, if they have got that 
sort of interest in the land which enables them to main- 
tain their tide to it as against the Plaintiff, it is not 
material whether Cooke gave them that benefit with a 
fraudulent intention as against the Fldnti£& or not; 
the question is, whether they are participators in that 
fraud, so as to affect the security they have got. That 
they positively deny, and I do not think, upon the affi- 
davits, much doubt remains but that tiiey were bona 
Jlde creditors of Cooke. Cooke may have intended to 
give them a benefit, and to secure their debts in pre- 
ference to others; and it may, in the further progress of 
the cause, turn out that there has been that degree of 
fraudulent understanding between Cooke and themselves 
which would invalidate their tide as against the Plain- 
til& ; but these affidavits negative all such allegations 
of fraud, so far as concerns them. 

It 



CASES IN CHANCERY. SS4 

It appears that .when the motiQn was made before 1841. 
the Vice-chancellor^ it was argued in the manner in m;^^^^'^"^^ 
which one would naturally expect it would be» namely, «. 

upon the case made by the biH and the affidavits: Gauoaik. 
and| according to the representation made to me of 
the ground upon which, hb Honor put his order, he 
went upon this, that the Defendants had not denied 
that they knew of the Plaintifis' equity. If they knew 
of the Plaintifis' equity, undoubtedly they could not 
avail themselves of their legal title to the prejudice of 
that equity. But it seems difficult to understand how 
a denial could be expected of that which was not 
clearly charged, and which, in fact, according to the 
shape and form in which the Plaintifis brought on 
their case, did not constitute part of their case. They 
put their case much higher. It is not, ^ You are not en- 
<* titled to your legal right of possession because you had 
<^ notice of our equi^;" but, ** Your legal interest is al- 
<* tc^ther compounded of fraud; it is manufactured for 
** the purpose of depriving us, the PlainUffi, of our 
** equity, and consequently, of course, you cannot hold 
** as against us/' In that view of the case, even if there 
had not been the additional affidavit with which I have 
now been &mished, I should not have thought the 
absence of such an affidavit a sufficient ground for the 
order which has been pronounced. 

I have now, however, an affidavit to supply that which 
the Vic^Chancellor thought necessary for the Defend- 
ants' case. I have an affidavit (whether it is true or false 
I have not the means of ascertaining, but I am bound to 
give credit to it, there being nothing agamst which it is 
to be balanced), in which there is a positive denial of 
any knowledge or notice of the Plaintiff' equity at the 
time when the legal right to hold possession was ob- 
tained 
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1841. tained by virtue of this elegit. Looking, therefore, to 
^^^^^^^^^^ the case made by the bill, which prays that the el^ts 
V, and the proceedings which led to them tnay be declared 

Gaugain. fraudulent and void, I am bound to say that, as the evi- 
dence now stands, that case is not so made out as to 
justify the Court in interfering with the Defendants' 
legal title. 

In the argument, however, at the [bar, a totally dif- 
ferent turn was given, or attempted to be given, to the 
Plaintiffs* case. It was attempted to be said that, inde- 
pendently of the question of fraud, the Plaintiffi had, 
by law, a preferable title to the Defendants. Now, if 
that be so, it is quite immaterial to the Plaintifis whe- 
ther the elegits were fraudulent or not In short, it 
would be a hopeless piece of fraud to manufacture that 
which, when manufactured, would have no effect against 
the Plaintiffs' equity. It is clear, therefore, that that is 
not the ground on which the bill was filed. It is quite 
sufficient for the present purpose to say, that that is 
not the case made. It is not made upon the pleadings ; 
it was not made in argument before the Vice-Chan- 
^ cellor, and Is suggested, for the first time, when it 

comes to be argued before me. I therefore abstain 
from going further into that question than to say, that 
if the bill had been framed with that view, and the 
claim of the Plaintiffs founded on that supposed equity, 
I should have required a great deal more to satisfy me 
of the validity of that equity before I could have inter- 
posed by interlocutory order ; because I find these De- 
fendants in possession of a legal title, although not to 
all intents and purposes an estate, yet a right and in- 
terest in the land which, under the authority of an act 
of parliament, they had a right to hold, the elegit being 
the creature of the act of parliament; and therefore they 

bavis 
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have a parliamentary title to hold the land as against 1841. 

all persons, unless an equitable case can be made out to x^^^*^^^"*^ 
. , 1. ^ . n Whitworth 

induce this Court to mtertere. v. 



Gaugain* 



I was a good deal struck, at the time it was quoted, 
with the case of Casberd v. The Attomey-Generaly de- 
cided in the Exchequer, by a high authority, and, evi- 
dently, after very considerable pains taken to ascertain 
the state of the law on the subject : but I was very 
much relieved when I read that case, because I observe 
the Chief Baron puts it entirely upon this — that it was 
not a contest between a legal title and an equitable claim ; 
but that there was no legal title. When that case, 
therefore, comes to be examined, it is not only no 
authority for the argument of the Plaintiffs, but it seems 
that if there had been a legal title, against which the 
claim of the equitable mortgagee was contending, that 
legal title would have prevailed, (a) 

However, I do not enter further into that question 
than to explain what I conceive to be the result of the 
case of Casberd v. The .Atioi'tiey^GeneraL It is quite 
sufficient, for the present purpose, that the Plaintiffs 
have failed in making out the case on which they ask 
for the interference of the Court. And I am, therefore, 
of opinion the Vice-Chancellor's order must be* dis- 
charged, (b) 

In 

(a) It must be observed, how- priority, as between an equitable 

ever, that in Casberd ▼. The At- mortgagee and a tenant by elegit 

tomey-Generalf the party claim- under a judgment subsequent to 

ing under the extent in that case the mortgage, see GUb, For, Rem. 

was the Crown, against which p.SSS.; Giib, JRep,pp,l4, 15. 

this Court cannot, generally (6) The stat. I & 2 Vict. c. 1 10. 

speaking, enforce a trust. See «. 13. was not expressly referred 

the Lord Chief Baron's obsenra- to, either in the argument on 

tions on this point, 6 Price, 465. the judgment. 

On the general question of 
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1841. 



Whitworth 
Gaugain. 



In conseqiience of this judgmeot, ^ the Plaintifi 
am^ded the biU, and inserted a prayer for alternative 
relief independently of fraud or collusion ; and, having 
done 80f they renewed the motion for a Receiver before 
the Lord Chancellor. 



No argumenl^ however, took place, the Defoidants, 
upon the opening of the case, consenting to the ap- 
pointment of a Receiver. 



July 19. 
Aug.ll. 



In the Matter of JOHN BRIDGE, a Person found to 
be of unsound Mind. 



Leave to tra- 
verse an in- 
quisition of 
lunacy, if ap- 
plied for by 
the party him- 
self, who has 
been found a 
lunatic, is 
matter of 
right 

But, iemble. 
The allow- 
ance of a sum 
of money out 
of the estate 
of the party 
so found lu- 
natic, towards 
defraying the 
expense of 
the traverse, 
is subject to 
the Lord 
Chancellor's 
discretion. 



A COMMISSION, in the nature of a writ de bi- 
"^^ natico inquirendo^ having issued to inquire of the 
lunacy of John Bridge^ an inquisition was taken in the 
month of June 1841, by which it was found that he was 
a person of unsound mind, so that he was not sufficient 
for the government, &c Three of the jurymen, how- 
ever, dissented from the verdict. 

After the return of the inquisition, the usual order 
was obtained for a reference to the Master to appoint 
committees; and a sum of ISOO/., which was in the 
hands of a Mr. Asah^ < with whom the lunatic had 
lodged, and which constituted nearly the whole of his 
proper^, except a pension of 160/L per annum, to which 
he was entitled for his life, from the Board of Customs, 
was brought into Court. 

Pending the.proceedings under that reference, a pe- 
tition was presented, in the name of liie lunatic, praying 

that 
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that he might be at liberty to traverse the inqtusition» 1841. 
and that all farther proceedings under the commission ^^ul^ 
mighty in the mean time, be stayed. Bru>ge. 

The petition being opposed by the nephew of the 
Innaticy who had sued out the commission, affidavits 
were filed, on the one side and on the other, embodying 
the evidence taken before the inqaisition, firom which it 
appeared that the lanatic had, for some time, laboured 
under various delusions respecting a supposed sum of 
200,00021, which he imagmed had been left to him by a 
person named Long^ and to be then standing in his own 
name in the Bank otEnglandj where he conceived that 
some of the cashiers were in a conspiracy to defraud 
him of it It further appeared, from the same evidence, 
that, in consequence of his repeated applications at the 
Bank for the money, and his violent behaviour to some 
of the officers when he was informed that there was no 
such sum belonging to him, orders had been given to 
refuse him admittance; and that, having accordingly 
been, on the next occasion, stopped at the door of the 
Bank, he had committed a violent assault with a sword- 
stick, upon the porter, for which he was taken into 
custody. It appeared, however, that upon all other 
subjects he was rational and inoffensive ; and that, not- 
withstanding his delusions respecting the sum of money, 
his expenditure was economical, and adapted to the 
means which he really possessed. 

It further appeared, from the affidavits, that upon his 
being taken into custody and threatened with an indict- 
ment for his assault at the Bank, he had been released on 
the ground of insanity, through the interposition of Mr. 
Asalsj who undertook to place him in a lunatic asylum, 
and to pay a sum of 200/. to the Bank in case he should 
be liberated and should thereafter commit any breach 

of 
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1841. of the peace towards any of their officers. It appeared 
^'^^^^"'^^ that, in pursuance of that undertaking, Mr. AsaU had 
Bridge. placed him in an asylum near London^ where he bad 
remained nine weeks ; but that, in consequence of the 
irritation occasioned by his confinement, he had, by 
the advice of his medical attendant, and with the con- 
sent of the officers of the Bank, been removed, abont 
the time of taking the inquisition, to the house of a 
relation of Mr. Asak^ at Bethnal Green^ where he had 
ever since resided, under the care of a keeper. It far- 
ther appeared that, shortly after he had been placed in 
the asylum, Luke Bridge the younger, his nephew, who 
afterwards sued out the commission, had applied to Mr. 
Asakf and demanded to have the custody of the lunatic's 
person and property delivered to him ; but that Mr. Asak 
refused to comply with that demand, alleging his liability 
to the Bank for the custody of the lunatic's person, and 
his responsibility to the lunatic himself, in the event of 
his recovering, for the safe keeping of his property. It 
also appeared that Mr. Asals had taken an active part 
in opposing the commission, and the proceedings under 
it, on behalf oiJohn Bridge : but it was distinctly stated, 
in the affidavits, that the present applicaUon was made 
at the spontaneous desire of John Bridge^ and in pur- 
suance of his own personal instructions to his solicitor ; 
and that Mr. Asals had taken no part in it, either diiecdy 
or indirectly. 

The petition now came on to be heard. 

Mr. Rogers and Mr. Kyle^ in support of the petition, 
argued that the traverse was matter of right, under the 
Stat 2iiSEd. 6. c. 8. s. 6. ; Ex parte Feme (ff). Ex parte 
Ward{b); and that the subsequent stat. of 6 G. 4. c. 5S. 

had 

,^. (a) 5 Vet. 832. (b) 6 Vet. S79. 
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had not affected that right, otherwise than by prescribing 1 841 • 
a certain time within which the petition Tor leave to 
traverse shoald be presented, and by empowering the 
Lord Chancellor, in lunacy, to limit the time within 
which the traverse was to be tried. 

Mr. Wakefield and Mr, Romilly, contrdj contended, 
that the traverse of an inqubition was a matter for the 
Lord Chancellor's discretion ; and that, in the present 
case, the unsoundness of mind of the party was so fully 
established by the evidence, that leave to traverse ought 
not to be granted. In support of that proposition, they 
argued that the right supposed to be given by the stat. 
of Ed. 6. was conditional only, and not absolute, the 
language of the statute being, ** if any person should be 
untruly found lunatic," and that the question whether 
the finding were untrue or not, or, at least, whether 
there were sufficient grounds for dispujLing it, was a 
matter for the Lord Chancellor's discretion, upon ap- 
plication being made to him for leave to traverse the 
inquisition. That was evidently the view taken of it 
by Lord Hardwicke in Ex parte Roberts (a), and Ex 
parte Bamsley {b) ; and by Lord Tkurlow in Ex parte 
Fust (c), and the practice of applying for leave was 
itself confirmatory of that doctrine, for if the traverse 
were matter of right, where was the necessity of coming 
to the Lord Chancellor for leave ? If the Lord Chan- 
cellor had no discretion upon such applications, it would 
be easy for artful and designing persons to make a lu- 
natic say he was dissatisfied with the verdict, and in- 
duce him to wasta his property in contesting a fact 
about which no reasonable doubt could be entertained. 
In the present case, the family of the party were una- 
nimous 

(a) 5 Alk. 5. and 308. (c) 1 Cox, 418. 

(A) lb. 184. 

Vol. I. A a 
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1841. nimous in favour of suing out the commission; and all 
the opposition to it had proceeded from a stranger, at 
whose instigation there was great reason for believing 
that the present proceedings had been taken* 

They also cited the case of Saumarez {a), from an 
entry in the Lunacy Office, in which an application for 
leave to traverse an inquisition appeared to have been 
refused by Lord Eldon. 

Mr. Sogers^ in reply, submitted that even if the Lord 
Chancellor had a discretion in the matter, the circum- 
stance of three of the jurymen having dissented fircHn 
the verdict, was itself sufficient ground for farther 
enquiry. 

On the conclusion of the argument, 

7%^ Lord Chancellor said : 

I have certainly often heard Lord ^dan express an 
opinion that a traverse was matter of right, though it is 
difficult to reconcile that opinion with the previous au- 
thorities, and the practice which has prevailed from the 
earliest times of coming, in form at least, to ask for 
leave. 

If leave is givea, it is the leave of the Chancellor; 
and then, if the traverse turn out unsuccessful, it would 
be difficult to make the party applying pay the costs of 
the traverse personally : they would come out of the 

estate; 

(a) The entry of that case is commission upon the petitioner 

as follows : — being examined, or for a travene : 

1823. Ex parte Saumares. Dismissed. 

Petition of the lunatic and his B. 44. No. 65. 
wife, for leave to supersede the 
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estate; but if he traverses as matter of right, he would 184). 
do it at his own risk as to costs. 

I 
In this case, if the evidence turns out as it is now re- 
presented, I should be very unwilling to adopt any 
course which would have the effect of throwing on the 
estate the expense of a traverse. There is no doubt, 
upon the evidence which I have now heard, that the 
party is a fit subject for a commission of lunacy. 

Mr. Rogers then suggested, as a sort of middle course, 
that the same order should be made which was made in 
SAerwootPs Case (a), where, he said, Lord Eldon, under 
similar circumstances, directed an inquiry with refer- 
ence to the support and residence of a lady who had 
been found lunatic, without appointing a committee. If 
such a course, he said, were adopted in the present 
case, and liberty given to Mr. Asals to attend the Master 
upon the reference on behalf of the lunatic, the present 
application would not be persisted in. 

Mr. Wakefield said that he had no objection to such 
reference, or to Mr. Asals attending the Master upon 
it, provided he did so at his own expense. 

TAe Lord Chancellor. 

If the inquisition is to stand, I cannot, after what I 
have heard, stop short of appointing a committee ; but 
if the friends ask for a reference to consider of a scheme 
for the support, residence, and care of the lunatic, it is 
an application which I cannot refuse. If Mr. Asals 
chooses to attend the reference, he may ; and should he 
make any suggestion to the Master which shall be for 

the 

(a) 19 Fes. 280. See p. 290. 
Aa 2 
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1841. the benefit of the lunatic, it will be very proper that he 
should be paid his expenses : if he does not, he will hare 
to bear his own costs of his attendance. All the object 
that I have, and all that the parties ought to have, is that 
every thing should be suggested which is likely to contri- 
bute to the comfort and benefit of this' unhappy person. 
If, therefore, the inquisition is to stand, the order for the 
appointment of a committee may be accompanied by a 
special order for the Master to approve a scheme for 
the residence and support of the lunatic, Mr. Asals to 
be at liberty to go in before the Master on the consider- 
ation of the scheme, and the costs before the Master to 
be reserved. At present, however, I make no order. 
Let the petition stand over for the parties to consider 
what course they will adopt. 



It having been subsequently intimated to the Lord 
Chancellor that the petitioner persisted in his desire to 
traverse the inquisition, his Lordship desired to see the 
petitioner, and, after having had a personal interview 
with him, now delivered hb judgment as follows. 

Aug. 11. The Lord Chancellor. 

This is a very distressing case. In the interview I had 
with this unfortunate gentleman, nothing could be more 
manifest than his delusions upon one subject, while, on the 
other hand, nothing could be more rational than his con- 
versation upon all other subjects which I touched upon. 
And though there is evidence of his having occasionally 
committed acts of violence, he betrayed no symptoms of 
it on that occasion, either in his manner or expressions. 
Upon the inquisition, the great majority of the jury 
found that he was of unsound mind ; and, looking at 
the evidence, I cannot but be surprised that any of the 
jury should have differed from that opinion: because 

the 
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the existence of delusion is clearly proved, and upon 1841. 
the question, whether a person having those delusions is 
of unsound mind or not, no doubt whatever can be en- 
tertained. This individual, however, who i# perfectly 
competent to have a volition of his own, and to consider 
what is most for his interest in matters unconnected with 
the particular delusions under which he labours, has 
applied, in the usual way, to traverse the inquisition. He 
has stated to me all the inconveniences which he appre- 
hends from the prosecution of the commission, and says 
that, principally owing to the dissent of the three jury- 
men, he has hopes that, on another trial, the majority of 
the jury may be in favour of his sanity ; and he is deli- 
berately anxious to have the question investigated again. 

Upon this application, the difficulty I feel arises from 
the state of the authorities on the subject of traversing 
an inquisition. Independently of authority, it does seem 
to me a very wholesome provision of the law that in 
a proceeding by which a man may be deprived of his 
liberty, and the control over his property, every means 
should be afforded to him of having the fact which is 
the foundation of the proceeding ascertained beyond 
all doubt and controversy. And for that purpose a 
traverse was given. Now, it must be remembered, 
that, at the time that right of traverse was given, the 
practice of the crown was to seize the property of lu- 
natics to its own use; and, looking at the purposes to 
which these inquisitions were at that period frequently 
made subservient, it is reasonable to suppose that the 
object of the legislature in the various statutes (a) which 
were passed in early times was to protect the subject 
against improper inquisitions found at the instance of 

the 

(a) See 36 Ed. 3. c. 15., 8 Hen. 6. c. 16., is Hen. 6. c 6., S & 
3 Ed, 6. c. 8. s. 6. 

Aa 3 
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184L the crown; and, assuming that to have been the object 
of the right of traverse, it would be strange if that 
right was to be exercised only at the discretion of a 
servant ofi the crown. It is true that this necessity for 
the right of traverse is now diminished, because^ though 
the party is still deprived of the control over his pro- 
perty, the use and enjoyment of it is left to him. But 
the law upon the right of traverse has undergone no 
change since that alteration took place : it still depends 
upon the early statutes which originally gave that right; 
and though some expressions are to be found in those 
statutes which seem to point to a discretion in the 
Chancellor, yet all these statutes upon the subject pro- 
ceed upon the ground of the necessity of affording 
some protection to the subject. If, indeed, any distinct 
authorities were to be found, putting a construction upon 
these enactments and upon the right which they were 
intended to give, any inference that one might be dis- 
posed to draw, as to their object and effect, from the cir- 
cumstances of the times in which they were passed, 
must have yielded to the weight of those authorities : 
but it is hardly possible to state a case in which 
the authorities are more equally balanced. I find 
Lord HardwUke and Lord Thurlofm stating distinctly, 
that, in their opinion, it is discretionary in the Chan- 
cellor ; and I find Lord Rossh/n and Lord Eldon hold- 
ing an equally decided opinion the other way. In the 
case of Ex parte Roberts (a), and in Barnslej/s Case (i), 
Lord Hardmcke states his opinion that it is dis- 
cretionary. In the Matter of Fust (c). Lord Thurlaa 
expressed a similar opinion, founding his opinion on 
the cases which had been decided by Lord Hardwicke. 
In Fem^s Case ((/), Lord Bossh/n says it is of right. 

And • 

(a) 3 Atkyns, 6. and 508. (c) 1 Cm, 4 1 8. 

(b) 16. 184. id) 5 Ves. 832. 
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And in Wardft Case^a), the application being on behalf 1841. 

of a stranger, Lord Eldon refused it ; but he stated, that 

if it had been on behalf of the person found a lunatic, 

it would have been a matter of right, that is, be would 

not have been at liberty to refuse it : and he expressed 

the same opinion in Sherwood^s Case (£), where he again 

says that the traverse is a matter of right. 

Now, if I had not a strong disposition in favour of 
tlie right — it being, I conceive, essential to the protection 
of every individual that he should have the power, by 
a proceeding of his own, to challenge the decision of a 
jury summoned adversely against him, which takes from 
him his personal liberty and the enjoyment of his pro- 
perty — I think I am bound, on a question of so much 
doubt, to adhere to the last decisions, where I find they 
stand on the authority of two such men as Lord Rosslyn 
and Lord Eldon^ who had the former decisions under 
their consideration, and must be supposed to have had 
regard, in forming their opinion, to the contrary opinion 
which had been entertained by the two preceding Chan- 
cellors. 

In the present case, after what I have seen of this 
individual, I cannot entertain any expectation that any 
other jury will come to a difierent conclusion. The 
gentleman himself has very small means of subsistence ; 
sufficient, indeed, to support him in a considerable 
degree of comfort at present ; but totally inadequate to 
meet the expense of an adverse litigation. Those, there- 
fore, who have his interest at heart would, in my opinion, 
be acting the part oP friends to him if they would en- 
deavour to prevent this useless expenditure of money : 
but when the individual tells me that he is desirous of 

traversing, 

(fl) G Vet. 579, (A) 19 VeM. 280. 

A a 4 
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18*1. traversing, and when he is perfectly competent to exercise 
an act of volition upon that subject, I cannot feel that I 
am justified in saying that the finding of one jury shall 
be conclusive, and that he shall be deprived of that right 
which, in my opinion, upon the statutes, and the autho- 
rity of Lord Eldon and Lord Bosslyn^ he is entitled to. 

I am, therefore, of opinion, that if the application is 
persevered in, I cannot refuse him the right of traverse. 



Mr. Wakefield then asked that the proceedings under 
the commission might go on, pending the traverse (a), ob- 
serving that if some member of the lunatic's family — his 
brother, Mr. Luke Bridge senior, or one of his nephews, 
who were farmers, residing in Derbyshire — were ap- 
pointed committee, he might go and reside with them 
in the country, and the expense of a keeper, whose 
attendance upon him, so long as he continued to re- 
side in the neighbourhood of London^ was indispensable 
in order to prevent his returning to the Bank, and 
which was more than his income would afibrd, would 
be saved. , 

Mr. Rogers^ on the other hand, renewed his former 
suggestion as to the order made in Sherwood^s Case (b), 
saying that his client had a great repugnance to going 
to reside with his relations in the country. 

7%^ Lord Chancellor. 

That order was made under a different jurisdiction. 
As I am acting only in lunacy, if I interfere at all, I 
must treat the party as a lunatic; and if he persists in re- 
siding 

(a) See 6 G, 4. c. 53. s, 4. (fi) 19 Vet. 280. See p. 29a 
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siding in London ^ I can only take one course, and that is, 1841. 
to appoint a committee : for when I am told that, as part 
of his insanity, he has actually attempted the life of a 
person at the Bank, I should be incurring a very serious 
responsibility if I were to allow him to go at large, where 
he would have an opportunity of returning to the Bank. 
If, however, he is incommoded by the constraint and 
expense of having a keeper over him pending the tra- 
verse, and, in order to avoid that, would consent to go 
and reside where Mr. Wakefield suggests, and where he 
would be perfectly safe, I would not make an order 
for the proceedings to go on in the meantime. If he 
refuses to comply with this suggestion — and he is per- 
fectly competent to understand it — I can only take one 
course: I roust treat him as a lunatic, taking every 
care of him that a lunatic is entitled to, according to his 
circumstances, until, by succeeding in his traverse, he 
shews me that he is not a lunatic. 

Mr. Rogers then said, that, from his personal com- 
munications with his client, he had reason to believe 
that he would not accede to that proposal, and, upon that 
supposition, asked that a competent sum might be al- 
lowed out of the fund in Court to defray the expense of 
the traverse. Such an allowance, he said, was always 
made when the application to traverse came from the 
lunatic himself: and he mentioned the case of Sir 
Gtregory Page Turner (a), in which such an allowance 
had been made. 

The 

{a) The entry in the Lunacy the estate^ to pay solicitor of 

Office, of the order here referred lunatic 500/, on account of the 

to, was as follows : — expenses of the traverse; for 

" S7 th Jufie 1826. Ex parte committees to he at liberty to op- 

Sir Gregory Page Turner, pose the said traverse,and for the 

" Order for the committees of lunatic to appear on the trial." 
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T^e Lord Chancellor. 

Before I make any order of that kind, I should like 
to have the answer of Mr. Bridge^ whether he intends 
to go on with the traverse at all. It is by no means to 
be assumed that I am to advance money for a purpose 
which I am quite sure will tend to the injury of the in- 
dividual. 

Mr, Sogers said» unless the usual order was made, 
it would deprive his client of the means of traversing. 

The Lord Chancellor. If he has any probability 
of succeeding, he will find no difficulty in obtaining the 
means of traversing. I do not refuse the allowance: 
but this is not a case in which I should encourage the 
proceeding, and I therefore make no order at present 



The petitioner ultimately consented to go and reside 
with his relatives at Pildey in Derbyshire ; and, upon 
that consent being communicated to the Lord Chancel- 
lor, his Lordship made the following order : — 

f 

** I do think fit and hereby order, that the said John 
Bridge be at liberty to traverse the said inquisition, if 
he shall be advised and think fit so to do, and, in such 
case, that he do proceed to the trial of such traverse 
within six months from the date of this order; but the 
said Luke Bridge hereby consents that in case the said 
John Bridge shall not proceed to a trial of the traverse 
within the period so limited, the delay shall not pre- 
judice the said John Bridge in any application he may 
be advised to make for liberty to traverse the said in* 
quisition after the expiration of the said six months. 
And the said John Bridge^ by his counsel, having un- 
dertaken 
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dertaken to proceed to Pildey^ in Derbyshire^ and take 1841. 
up his residence there with his brother Luke Bridge^ I 
do think fit and hereby further order that the said John 
Bridge be at liberty to apply for and receive, and that the 
Board of Customs be at liberty to pay him, the arrears 
and accruing payments of his allowance or pension until 
further order. And I do hereby direct that all further 
proceedings under the said commission of lunacy be 
stayed, until further order ; and that any or either of 
the parties hereto be at liberty to apply touching the 
same, or any or either of the matters hereinbefore men- 
tioned, as they may be advised." 



BOWER V. MARRIS. j«/ys. 

Aug.T. 

/^N the 6th of April 1805, Thomas Marris and Where one of 

^^ Joseph Marris executed a joint and several bond to [^ WnTand 

Jonathan Deni^ in the penalty of 26,400/., conditioned several bond 

for payment of the sum of 18,200/. and interest bankrupt, and 

Shortly afterwards, Joseph Marris died, having devised jhe ob^gee 

and bequeathed all his real and personal estate to several divi- 

Thamas Marris^ whom he also appointed executor of his ^^ "'^''® 

will. Thomas Marris proved tlie will, and afterwards be- been paid so#. 

came bankrupt, in the month o( January ^ 1812, at which U^n^Ce 

time there was due upon the bond the sum of 18,655/. 155., amoant of 

, . principal and 
Demg interest due 
at the date 
of the commission, also carried in a clum in respect of the same bond under a 
decree in a suit for the administration of the estate of the co-obligor, who had 
died : Held, that the amount due to the obligee, in respect of such claim, was to be 
computed hy treating the dividends as ordinary payments on account, that is, by 
applying each dividend, in the first pUce, to the payment of the interest due at the 
date of such dividend, and the surplus, if any, m reduction of the principal; and 
setmbicy the same principle of computation is applicable in bankruptcy as between 
the bankrupt and the creditors, wnere there is a surplus of the estate after payment 
of 20«. in the pound upon all the debts proved. 




852 CASES IN CHANCERY. 

1841. being the amount of the principal debt, and 455/. 15(. 
arrear of interest Jonathan Dent proved that amount 
under the bankruptcy, and also went in, as a bond cre- 
ditor, under a decree in a creditors' suit, which was in- 
stituted, shortly afler the bankruptcy, against HunRos 
MarriSi ^ executor of Joseph^ and against his assignees, 
for the administration of the estate of Joseph, Id conse- 
quence of some difficulties which occurred in realising 
the estate o( Joseph, great delay took place in the prose- 
cution of that decree ; so that before the Master made his 
report, six dividends had been declared in the bank- 
ruptcy, from which Jonathan Dent received 205. in the 
pound on the amount of his proof. The last of those 
dividends was paid on the. 10th oijanuary, 1854. In 
the year 1840, the Master made a separate report upon 
the claim o( Jonathan Dent under the decree, by which 
he found that 15,0642. 145. 6^. still remained due upon 
the bond, having arrived at that result by treating the 
dividends which had been received under the bankruptcy 
as ordinary payments on account ; that is to say, by ap- 
plying each dividend in the first place to the payment of 
the interest which would have been due at the date of 
such dividend, if no bankruptcy had occurred, and the 
surplus only, if any, in reduction of the principal which, 
according to that mode of applying the dividends, from 
time to time remained due. 

The Defendants, the assignees, had carried in objec- 
tions to the draft of that report, by which they had in- 
sisted, in substance, that inasmuch as the debt in respect 
of which dividends were declared in bankruptcy, was the 
amount of principal and interest due at the date of the 
commission, the receipt of each dividend by the creditor 
operated as an extinguishment of such principal and in- 
terest respectively, to the extent of the portion of the 
dividend which was attributable to each, and, con- 
sequently. 
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sequently, that in computing what was due upon the 
bond from the estate of Joseph Morris^ the Master 
ought to confine himself to a calculation of interest 
upon the principal from time to time remaining due 
according to that mode of applying the dividends; 
whereas, by the mode of computation « which he had 
adopted, he had applied dividends which had been 
appropriated and accepted in satisfaction of one debt — 
namely, the amount of principal and interest due at 
the date of the commission, — to the payment of another 
and a different debt — namely, the subsequently accruing 
interest. 

The Master having overruled those objections, and 
having made his report to the effect before mentioned, the 
Defendants, the assignees, presented a petition, praying 
that it might be referred back to the Master to review 
his report, with a declaration, that each successive di- 
vidend under the bankruptcy, when declared and paid, 
was to be attributed to the amount of the debt proved ; 
that is, to the principal money and the interest due 
thereon at the date of the commission. On the other 
hand, the personal representatives of Jonathan Dent^ 
who had died, presented a counter-petition, praying 
that the report might be confirmed. 

The two petitions having come on to be heard to- 
gether before the Vice-Chancellor, his Honor granted the 
prayer of the former petition, and dismissed the other 
with costs. 

The representatives o^ Jonathan Dent having appealed 
from that decision, the appeal now came on to be heard. 

The arguments urged, and the principal authorities 
cited on both sides, are so fully reviewed by the Lord 

Chancellor 
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184L Chancellor in his judgment, that it is considered un- 
necessary to state them here. The only cases cited in 
the argument, which are not noticed in the judgment, 
were those o(Smithson v. Ingham (a), Martin v. BreA- 
new (b), and Taylor y. Kofmer (c), all of which were 
cited on the patt of the appellant. 

Mr. Wigram^ Mr. BeiheU, and Mr. Heathfidd ap- 
peared in support of the appeal. 

Mr. Jacob and Mr. Glasse, for the Respondents, the 
assignees of Thomas Marris. 

Mr. Bichards also appeared for the o£Scial assignee 
of Tiomai Harris ; but the Lord Chancellor refused to 
hear him, saying that the official assignee could not be 
heard separately from the other assignees. 



Aug. 7. The Loud Chancellor. 

If there being a surplus of a bankrupt's estate, after 
paying 205. in the pound upon the debts proved, were 
not, unfortunately, a rare occurrence, this would be a 
very important case. One of two joint and several 
obligors becomes bankrupt, and against his estate the 
obligee proves the principal and a small arrear of in- 
terest due at the date of the commission, and, in the 
course of many years, receives, upon different divi- 
dends, 20s. in the pound upon the debt so proved, and 
afterwards, under a decree for the administration of the 
estate of the co-obligor, claims payment of what he has 
not received from the estate of the bankrupt, and insists 

that 

(a) a il. if* C €5. (c) s B.^Ad. sso. 

\h) 9Af.4-5.39. 
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that the amount is to be calculated by applying the 1841. 
amount of dividends from time to time received, in dis- 
charge of the interest then due, and the surplus, if any, 
in discharge, jTO tanio, of the principal. This, no doubt, 
is the ordinary mode of calculation, and is the general 
course of dealing in cases of mortgages, bonds, and 
other securities, as the principal does, and the interest 
due does not, carry interest. No creditor would apply any 
payment to the discharge of part of the principal whilst 
any interest remained due. If, therefore, these had 
been merely payments on account, there would be no 
question between the parties ; but it is said on behalf of 
the obligor's estate, that the payments by way of divi- 
dends under the bankruptcy of the oo^bligor were 
appropriated and were paid to and received by the 
obligee on account of so much principal money, and there- 
fore that interest from that time ceased upon the amount 
of such principal money, although large sums were due 
for interest at the time. 

The question, so far as it is a question of principle, 
turns upon the accuracy of this view of the case : the 
proposition rests upon this, that the payments consisted 
of dividends of so many shillings in the pound, and that 
the sum upon which such dividends were made, being 
the debt proved, consisted, except a very, small part, of 
the principal due on the bonds, and therefore that, 
upon the payment of every <:ividend, so many shillings 
in each pound of such principal money as the dividends 
consisted of, was, upon each payment, discharged. 

In the first place, as this mode of payment is re- 
gulated by acts of parliament, the doctrine of appropri- 
ation, which is founded upon the intention, expressed or 
implied, of the debtor or creditor, cannot have any 

place 
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1841. place in the consideration of the present question. 
^'^r^^"^ The estate of the oblicor under administration is liable 
V. to pay all that the obligee has not received from the 

^^"'■' co-obligor ; that is to say, the obligee is entitled to his 
principal and interest up to the time of payment; and 
he is entitled to apply all payments on account, to the 
interest due, before he would be bound to apply any 
part of it towards discharge of the principal. If, 
therefore, he is bound, because those payments are made 
under a bankruptcy, to apply them towards discharge 
of part of the principal which bears interest, and thereby 
to leave interest due, which does not bear interest, he is 
a loser by the bankruptcy, although the whole of prin- 
cipal and interest is ultimately paid, and, what is more 
extraordinary, the co-obligor will, as in the present 
case, be a gainer by it in the sanae proportion; for 
although, being himself bound to pay principal and 
interest, he could not compel the obligee to accept pay« 
ment of the principal whilst interest remained unpaid, he 
would derive the benefit of such payments being so 
made out of his co-obligor's estate. This would be to 
give to this mode of payment in bankruptcy the effect of 
depriving the obligee of part of his debt, and of re- 
lieving the obligor from the liability to which he had, by 
his bond, subjected himself. That would be, manifestly, 
most unreasonable and unjust, and is attempted to be 
supported only by the supposed appropriation of the 
dividends to the payment of so much of the principal : 
but, in fact, there is no such appropriation. The interest 
stops at the date of the commission, and^ though subse- 
quent interest becomes due, it is not provable under the 
commission. The bankrupt's estate is taken from him 
by the commission ; and the law, in order to make an 
equal division amongst the creditors, pays to each a 
dividend upon the debt proved. But this is merely an 
arrangement for the convenience of the debtor's cre- 

ditors^ 
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ditors. The bankrupt continues indebted for the ^ 1841. 
principal and the interest accrued since the commission, 
although his certificate, if he obtmns one, protects him 
against the liability to the debt; and, being so indebted, 
payments are made out of his estate to the obligee. Why 
should such payments have a different efiect, than they 
would have if made by a solvent obligor ? Why should 
they lessen or destroy the remedy which the obligee 
would have had against a co-obligor? Suppose the 
bankrupt does not obtain his certificate, but afterwards 
acquires property, and is sued by the obligee, ought 
not the obligee to be entitled to compel payment of all 
he could have demanded if there bad not been any 
bankruptcy ? Suppose the assignees realise a surplus of 
the estate^ ought the obligee, in the case supposed, to 
su&r, and the bankrupt's estate to benefit, by the bank* 
ruptcy? 

By the lS2nd section of the 6 G. 4. c. 16. the bank<> 
rupt is not to receive the surplus until all creditors have 
received interest on their debts, to be calculated from 
the date of the commission. This provision obviously 
intended to make good to the creditors that interest 
which, by the course of administration in bankruptcy, 
they had lost. . Interest is stopped at the date of the 
commission, because it is supposed that the estate will 
be deficient: it proves to be more than sufficient: 
Why is the creditor to sufier, and the bankrupt to 
benefit, by attributing the dividends to principal, instead 
of to the interest due ? The creditor in that case will not 
have received interest upon his debt to the same extent 
as he would, if there had been no bankruptcy ; and yet, 
the act must have intended to place him in as favour- 
able a situation* 

Vol. I. B b If 
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1841. K there had been no dedsbn upon this subject, I 

should have thought these reasons condusive in &vovff 
of the mode of calculation adqpted by the Master ; but 
I find from the year 1745| to the case o( Ex parte JfSg- 
ginbMom (a) in 1826, a succession of cases in which this 
principle was acted upon ; and although it was not, in 
all, matter of adjudication, they prove that such was the 
recognised rule» so well understood as not to be the 
subject of question. It appears to have been carefully 
established by Lord Hardwicke in Bromley v. Good' 
ere. (i) The order, indeed, appears to have been framed 
by himself, and is so expressed as to leave no doubt of 
its having been most carefully considered ; and this was 
the opinion of that great Judge, of the justice of the 
case, without the aid which the statute now affiirds. 
In Ex parte Morris (c), Lord Bosslyn refers to this case, 
and says the whole must be computed as running in- 
terest In Ex parte MiUs (d). Lord Bossbfn says. Lord 
Harduoick^s case has been pursued by every judge. It 
has now been above fifty years confirmed by every 
judge. The attempt there, was to depart from that 
order, but not upon this point. If, however, upon this 
point that order had been thought questionable, we 
should neither have found such abstinence from ob- 
jection on the part of the counsel, nor such strong 
approbation on the part of the judge* In Butcher v. 
CkttrckiU {e)j Sir W. Grant seems to refer to the mode 
of calculation adopted by Lord Hardwicke, and with 
approbation. He says, ^* Lord Hardmcie held clearly 
** that interest was referable to the original debt, as long 
** as that was undischarged, and allowed it in that in- 
« stance until the whole was wound op." In Ex parte 

Devjf, 

(a) SO.^J.l 85. (d) a Vei. jun. 995. 

(A) I Aik. 16. [e) 14 Vet. 667. 574. 

(c) 1 Fm. jun. 158. 
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Deoy (a\ Lord Manners directed the commigsioner to 1841. 
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take an acooiint of the interest, in the same manner as 
Lord Hardmicie had directed in the above mentioned v. 

case; and iq EjeparieKoch (i), Lonl JEldon directed his ^^^^ 
order to be in the same^words as in Lord Hardmcke-s 
order. This particular point in that order had not been 
the subject of discussion; but Lord Hdioffi% direction 
proves that he had considered and approved the whole 
of it Against all this authority, there is nothing but 
the case oiEx parte Hsgginboitom (c), in which no au- 
thority was cited, and which Sir J. l^each decided up<m 
the supposition that the mode of calculation directed by 
Lord Hardwicke would give compound interest, which 
was clearly a mistake. 

It is true^ that in certam cases the dividend has been 
considered as an aliquot part of the debt upon which it is 
paid ; but in all those cases the ground of the decision has 
been that to adopt any other rule would work injustice, 
and deGsat the contract between the parties. Such were 
the cases of Paley v. Field {d), Bardwell v. Zjydatt (e)» 
Baiies v. Todd (g), and Ex parte Holmes {h). These are 
not authorities for applying that rule to cases in which it 
would create, instead of preventing, injustice, and defeat, 
instead of protecting^ the contract between the parties. 
In those cases, the Court has looked to the effect which 
might be produced upon the interest of the parties, 
and not to the principle of appropriation. It was said, 
that from the date oFlhe case o( Ex parte Higginbottom 
a practice has prevailed of calculatbg interest in the 
manner there directed. I have caused inquiry to be 

made 

(d) 2 Ba,^ Be. 815. (e) 7 Bing, 489. 

(6) IF.^B. 549. (g) 8 Ad. ^ EUu, 846. 

(e) 2 0,^J. 1S5. {h) 18 Law Joum, 5S. 
{d)l2Vei.43S. 
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1841. made upon the subject, and do not find that to be the 
case. Indeed, the instances of there being a surplus are 
^i"" so few, that there have not been materials for establishing 

MAaais. g practice. I have also had searches made to ascertain 
whether any order could be fouiid, tending to shew what 
the practice has been ; but I have not derived any assist* 
ance from such searches. 

It has been suggested that the case of Deoc^fues v. 
Noble introduced some change in the law of appropri* 
ation, and that Lord HardwicJc^s order would be in- 
consistent with the present state of the law founded opon 
that case. Demynes v. Noble did not establish • any new 
law; the points there expounded do not appear to me 
to have any application to the present ; and the general 
rules for the appropriation of payments are of much 
older date than that of Lord Hardmck^s order, and 
are derived from the civil law* 

I am of opinion that, upon principle and authority^ 
the Master's report was correct, and therefore that the 
Vice-Chancellor's order must be reversed, and the pe» 
tition excepting to the report dismissed, with costs, and 
an order made upon the other petition, confirming the 
report. 



T 
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BOOTH V. CRESWICKE. •^««- ^^• 

Atlg. 14. 

HIS was a suit for redemption and foreclosure A Defendant, 

against several Defendants, one of whom made J^wedadwTrce 

de&ult at the hearing, and a decree nisi for foreclosure fnntobemade 

was taken against him ; and on the 14th of June 1837, against him, 

the Defendant not appearing to shew cause, that decree ^^ "P' ^P~ 

_ - _ ''^ ° peanngto 

was made absolute. shew cause 

against it, is 

The Master, haying taken the accounts directed by of couwef to"a 

the decree, appointed the 24th oiMay 1839 for payment rehearing, and 
<.i ' «.ii^ 1 1, *. ,^ therefore It IS 

of the amount which he found to be due from the De« irregular for 

fendant to the Plaintiff, in default of which the Defendant Stu!!Sl to 

was to stand absolutely foreclosed* Before that day obtain an ^ 

arriyed, the time so fixed was enlarged, upon the appli- hear the cause 

cation of the Defendant, until the 31st of July 1839. "ponthecom- 

On the 25th of Jidy 1839, the Defendant obtained the proper 

a conditional order for a further enlargement of the ^""®**^ 

time ; but, haying failed to comply with the condition, special pe- ^ 

an order was made^ on the 8d of Ai^;ust 1839, that Jhit^e'^Jde? 

be should stand absolutely foreclosed. Before that making the 

order was drawn up, it was, on the application of the goiute may be 

Defendant, suspended, and the time for payment was '^"j'^S^^^i* 

again enlarged upon certain Conditions, with which, party may be 

howeyer, the Defendant again failed to comply, and the Jhe^w^uscT 

order of the 3d of August 1839 consequently remained against the 
. ^ decree, 

m force. 

In the month of January 1841, the Defendant ob- 
tained an order to rehear the cause, as to part of the 
decree, upon the common petition of appeal; and the 
cause now came on to be reheard accordingly. 

Mr. Wigram and Mr. Parry^ appeared for the Appell- 
ants. 

B b 3 Mr. 
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1841« Mr. Richards and Mr. BealeSf appeared in support 

""S^ of the decree. 

Crbswigkb. jj^ preliminary objection having been taken to the 
form in which the appeal had been brought on^ it was 
opened, on the part of the Appellant, in the usual way: 
it was insisted, however, on the part of the Respond- 
ent, in the course of the argument, that a Defendant 
vrho allowed a decree to be made absolute against him 
by his own default, stood in a much less frvourable 
position for objecting to the decree than a party who 
had opposed it in the first instance ; and further, that 
in this case, the applications which the Defendants had 
made to enlarge the time for payment of the maaej^ 
implied such an acquiescence in the decree on his part 
as precluded him altogether from the right to call it 
in question. Upon that part of the argument, 

7%^ Lord Chancellor observed, that if the Re- 
spondent had intended to rely on those objections, he 
ought to have moved to discharge the order for setting 
down the cause to be reheard ; that the Court was then 
acting in pursuance of that order, and rehearing the 
decree ; and, upon a rehearing, it could look only at 
what the record itself contained. 

The argument^ however, was allowed to proceed both 
upon the merits and upon the point of form; and, with 
reference to the latter point, the following cases were 
cited and commented on : — Cunyngham v. Ctmyig" 
ham (a), Vaides v. Young (i), and Mtomey-General v. 
Brooke, (c) 



On 

(a) Amaer,%9.i 1 Didt. 145. (<r) )8 Vei.9\9.\ 5 Mcri 698. 

(6) 9 Vei, 172, 
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On this day the Lord Chancellor said : 1841. 

It appears from the authorities that the practice in 
cases of this kind is involved in considerable doubt and 
difficulty. Lord Hardmcke^ in two cases which came 
before him, appears to have expressed an opinion, in 
which I perfecdy concur, that it is irregular to bring 
such a case before the Court upon an ordinary petition 
of rehearing. A party who has allowed a decree nisi to 
be made absolute against him has not tl^e right which 
the suitor in general has to have his cause reheard. 
The Court requires him to make out a special case for 
leave to be let in. And it is obvious how extremely 
inconvem'ent it would be if that were not the rule. The 
Court, in such a case, has had no opportunity of ex- 
ercising its judgment: the plaintiff takes such a decree 
as he thinks he can abide by : the defendant not appear- 
ing to shew cause^ the decree is made absolute : pro- 
ceedings go on \r\ the Master's office, and then, after a 
considerable time has elapsed, and great expense has 
been incurred (there being no more limit as to time 
than in ordinary cases), the Defendant comes and says, 
** Now I am ready to have my case heard and de- 
cided : all that has yet been done, and all the inquiries 
consequent upon the decree are to go for nothing, and 
the Court is, as a matter of course, to hear me state my 
case as if the cause were now coming on to be heard for 
the first time.'' It is obvious that such a course of pro- 
ceeding would lead to the greatest inconvenience; for, 
although it is true that the Court would never let the 
Appellant in, unless upon the terms of paying all the 
costs occasioned by his default, yet that would be a very 
inadequate compensation to the other party for the 
delay in the adjudication of his claim, which, having 
been once decided in his favour, is now to be heard 
over again. 

B b ♦ For 
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1841. For that reason, the common order of rehearing in a 

case like this is improper, and the proper course would 
have been for the Respondent to have moved to dis- 
charge it, because, so long as it remains, there is an 
order that the cause shall be reheard. That should have 
been the first step. On the other hand, the Defendant's 
course should have been to apply, by petition, to dis- 
charge the order making the decree absolute ; because, 
until he has got rid of that order, he cannot be per- 
mitted to have the cause reheard. Upon an application 
of that kind, the Court would have an opportuni^ of 
being informed, which it could not be on an ordinary 
rehearing, of the circumstances which the party had to 
allege in explanation of his default, and might, upon 
consideration of those circumstances, impose audi terms 
upon him as should seem just, if it should see grounds 
for thinking that he had such a case upon the merits 
as would justify the Court in disturbing the decree. If 
the matter stood upon the decisions in Lord Hardwicke^ 
time, there are two cases {a) (of which I am sorry that I 
have not got my note in Court) in which he lays down 
the rule of proceeding as I have stated it There is, 
however, a case before Lord Eldon {b) in which also this 
objection arose, and, unfortunately, I think. Lord JEb&n, 
though he recognised the validity of the objection, and 
stated what the practice ought to be; yet, from a derire 
to save the party expense and to come at once to what 
he thought must be the result of these preliminary pro- 
ceedings, he permitted the rehearing to go on : that is 
to say, it does not appear he actually reheard the case ; 
but he said he would treat the case as if it was upon a 

(a) His Lordship appesrs to (5) Probablj Fowletv. Yotmg^ 
have referred to the cases of 9 Va. 179. 

145.^ Kimay v. Knuajf, Ibid. 

rehearing 
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rebearingi at the same time unposing such terms and 1841. 
conditions as, would have been imposed if those pre- 
liminary applications had been regularly made. I do 
not think that was a wholesome departure from the 
clearly established rule which existed before that time, 
though I have no doubt it arose from a very benevolent 
motive of saving the party costs in that case ; but^ un- 
fortunately, these indulgences are very apt to lead to 
very great irregularities in the general practice ; and 
the adoption of such a precedent would be an encou- 
ragement to Defendants to permit a cause to go on till it 
suits their convenience to come in, and then on a rehear- 
ing to open the whole case, without giving the Court 
the means of judging how far the Defendant is entitled 
to the indulgence, or on what terms and conditions it 
should be granted. 

I think it is desirable that the practice, as it existed 
in Lord Hardmick^s time, should be restored, there 
being no departure from it except in the case which I 
have just mentioned; and that the right course in thb 
case will be, that this petition should stand over, to be 
dealt with according to the opmion which the Court 
may come to when an application, of the kind described 
in the cases before Lord Hardmicke^ shall have been 
made, for the purpose of enabling the party to come to 
the Court and ask for a rehearing. 

The order will b^ that the petition of appeal stand 
over, with liberty to the parties to make such applications 
as they may be advised. 
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ORDER OF COURT. 

26th August^ 1841. 

The Right Honourable Charles Christopher 
Lord CoTTENHAM, Lord High Chancellor of 
Great Britain, by and with the advice and as- 
sistance of the Right Honourable Henry Lord * 
Langdale, Master of the Rolls, doth hereby, 
in pursuance of an Act of Parliament, passed 
in the fourth year of the reign of Her present 
Majesty, intituled '< An Act for facilitating 
' the Administration of Justice in the Court of 

Chancer}^*' and of an Act passed in the fourth 
and fifth years of the reign of Her present 
Majesty, intituled " An Act to amend an Act 
of the Fourth Year of Her present Majesty, 
intituled ' An Act for facilitating.the Adminis- 
tration of Justice in the Court of Chancery,'" 
order and direct in manner following ; that is 
to say, — 

L 

A ^ solicitors' That there shall forthwith be prepared a proper 
kept at 'six alphabetical book for the purposes after mentioned. 
Clerks' and that such book shall be called the solicitors' book, 



Oflice; 



and shall be publicly kept at the office of the Six 
Clerks, to be there inspected without fee or reward. 



IL 

in which soli- . That every solidtori before he practise in this 
SdT k<»"**f ^"'*'» '^^ ^^ ^^'^ name solely, and not by an agent, 
busings, whose name ^hall be duly entered as after mentioned, 

and 
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and every solicitor, before be* practise as such agent, 1841. 
shall cause to be entered in the solicitors^ bool^ in ^^^V*^ 
alphabetical order, his name and place of business, or 
some other proper place in London^ Westminsiir^ or the 
Borough oi Soutkaxirkj or within two miles of Linc6M$ 
Inn Hallf where he may be served with writs, notices, 
orders, warrants, rules, and other documents, proceed* 
ings, and written communications in causes and matters 
depending in this Court; and as often as any such so- 
licitor shall change his place of business or the place 
where he may be served as aforesaid, he shall cause a 
like entry thereof to be made in the solicitors' book ; 
and that the above mentioned entries shall be made in 
such book by the said Six Clerks, who shall be entitled 
to a fee of Is* for every such entry; and that the fund Fee for such 
arising from such payment shall be applied, in the first ^°^* 
instance, in paying the expenses of providing and keep- 
ing such book. 

III. 
That all writs, notices, orders, warrants, rules, and Writs, &c. to 
other documents, proceedings, and written communi- ^"^"^^^ 
cations, which do not require personal service upon tered; 
the party to be affected thereby, shall be deemed suffi- 
ciently served if such document, or a copy thereof as 
the case may be, shall be left at the place lastly entered 
in the solicitors' book by the solicitor of such party ; 
and if any solicitor shall neglect to cause such entry to or,if noentr]^, 
be made in the solicitors' book as is required by the office; 
Second Order, then the fixing up a copy of any such 
writ, notice, order, warrant, rule, or other document, 
proceeding, or written communication for such solicitor 
in the said Six Clerks' Office, shall be deemed a sufficient 
service on him, unless the Court shall, under special 
circumstances, think fit to direct otherwise* 

IV, 
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1841. IV. 

^''^y^^^ That if any solicitor shall give his consent in writing 

wnt by port ^^^ ^® service of all or any writs, notices, orders, war- 

or otherwise, rants, rules, or other documents may be made upon him 

through the post-office or otherwise, such service shall 

be deemed sufficient if made in such manner as such 

solicitor shall have so agreed to accept ; but it shall be 

competent for any solicitor giving such consentf at any 

time to revoke the same by notice in writing. 

V. 
No proceed- That no person shall be allowed to appear or act, 
tafen until either in person, by solicitor or counsel, or to take any 
entry made, proceedings whatever in this Court, either as plaintiff^ 
defendant, petitioner, respondent, party intervening, or 
otherwise, until an entry of the name of his solicitor 
and his solicitor's agent, if there be one, or if he act 
in person, his own name^ and address for service shall 
have been made in the solicitors' book at the office of 
the Six Clerks; but if such address of any person so 
acting in person, shall not be within London^ JVai^ 
minster^ or the Borough of Sauikacarkf or within two 
miles otLincoWs Inn HaU^ then all services upon such 
person, not requiring to be made personally, shall be 
deemed sufficient if a copy of the writ^ notice, order, 
warrant, rule, or other document to be served, be trans- 
mitted to him through Her Majesty's post-office, to such 
address as aforesaid, (a) 

VI. 
Process to That no writ of attachment with proclamations, nor 

cr«»*^&c^ any writ of rebellion, be hereafter issued for the purpose 
of compelling obedience to any process, order, or decree 

of the Court. 

VII. 

(a) On the 19th of November Ck)urt, issued an order directing 

1S41» Lord LifndkmtH (Lord that the first five of these Orders 

Chancellor) with the concur- should not take efiect till the 

xence of the other Judges of the first day of Eoiler term, 184S. 
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VII. 1841. 

That no order shall hereafter be made for a mes- ^^*V^^ 
sengeri or for the serjeant-at-arms, to take the body of ancc!'*''^"" 
the defendant for the purpose of compelling him to 
appear to the bill. 

VIII. 
That if the defendant, being duly served with a tub* Defendant 
pcena to appear to and answer the bill, shall refuse or ™^"^i3iin 
neglect to appear thereto, the plaintiff shall, after the eight days 
expiration of eight days from such service, be at liberty of wlmena^ 
to apply to the Court for leave to enter an appearance defendant 
for the defendant. And the Court, being satisfied that leaye to enter 
the subposna has been duly served, and that no appear- app^mnce 
ance has been entered by the defendant, may give such 
leave accordingly; and that thereupon the plamtiff may 
cause an appearance to be entered for the defendant. 
And thereupon such further proceedings may be had in 
the cause as if the defendant had actually appeared. 

IX. 
That upon the sheriffs* return, ^nan est inventus^ After attach- 
to an attachment issued against the defendant for not ^^^ ^^^ ^p 
answermg the bill, and upon af&davit made that due answer, and 
diligence was used to ascertain where such defendant t^g returned, 
was at the time of issuing such writ, and in endeavouring »eque8tration 
to apprehend such defendant under the same, and that 
the person suing forth such writ verily believed, at the 
time of suing forth the same, that such defendant was 
in the county into which such writ was issued, the 
plaintiff shall be endtled to a writ of sequestration in 
the same manner that he is now entitled to such writ, 
upon the like return made by the Seijeant-at-Arms. 

X. 

That no writ of execution nor any writ of attach- Writ of eze- 
ment shaU hereafter be issued for the purpoge of re- ^^^^ 

quiring 
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1841. 



to enforce de- 
crees, &c. 
aboluhed. 



quiring or compelliDg obedience to any order or decree 
of the High Court of Chancery; but that the party 
required by any such order to do any act shall, upon 
being duly serred with such order, be held bound to 
do such act in obedience to the order. 



dience, ser* 
jeanUat-arms 
to go. 



XL 
After service That if any party who is by an order or decree 
and dho^ ^* ordered to pay money, or do any other act in a limited 
time, shall, after due service of such order, refuse or 
n^lect to obey the same according to the exigency 
thereof the party duly prosecuting such order shall, at 
the expiration of the time limited for the performance 
thereof, be entitled to an order for a serjeant-at-arms, 
and such other process as he hath hitherto been entided 
to upon a return, * turn est inoerUus^ by the commissioners 
named in a commbsion of rebellion issued for non-per- 
formance of a decree or order. 



Decrees, &c. 
to specify^ 
time within 
which per- 
formance r^ 
quired. Con- 
sequence of 
disobedience 
to be en- 
dorsed on 
copy served. 



XII. 
That every order or decree requiring any party to 
do an act thereby ordered, shall state the time after 
service of the decree or order within which the act is to 
be done ; and that upon the copy of the order, whidi 
shall be served upon the party required to obey the 
same, there shall be indorsed a memorandum, in the 
words, or to the effect following; viz. — "If you, the 
within named A. A, neglect to perform this order by 
the time therein limited, you will be liable to be arrested 
by the seijeant-at-arms attending the High Court of 
Chancery; and also be liable to have your estate se- 
questered for the purpose of compelling you to obey the 
same order.** 

XUI. 
On non^e- That upon due service of a decree or order for de- 

sesdon, writ livery of possession, and upon proof made of demand 
of assistance 30^ 

to issue. 
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and refusal to obey such order, the party prosecuting 184*!. 
the same shall be entided to an order for a writ of ^^"V"^ 
nfflfifttuncftt 

XIV. 
That the memorandum at the foot of the subpoaut Form of me- 
to appear and answer, shall hereafter be in the form fo^™°f "X*' 
following; that is to say, ^- ** Appearances are to be poena to ap- 
entered at the Six Clerks' Office in Cka$u:ery Lane^ Lort^ ^^er. 
don ; and if you do not cause your appearance to be 
entered within the time limited by the above writ, the 
plaintiff will be at liberty to enter an appearance for 
yon; and you will 1)e subject to an attachment and 
the other consequences of not answering the/plainti£F's 
bill, if you do not put in your answer thereto within 
the time limited by the General Orders of the Court 
for that purpose." 

XV. 

That every person not being a party in any cause. Orders to be 
who has obtained an order, or in whose favour an and against 
order shall have been made, shall be entided to enforce penons not 
obedience to such order by the same process as if he ^e process 
were a party to the cause; and every person, not being ■• >f parties, 
a party in any cause against whom obedience to any 
order of the Court may be enforced, shall be liable to 
the same process for enforcing obedience to such order 
as if he were a party to the cause. 

XVI. 
That a defendant shall not be bound to answer any Defendant 
statement or charge in the bill, unless specially and ll^gwer^unless 

particularly mterromted thereto ; and a defendant shall specially in- 
. , , . . 1 1 -11 terrogated. 

not be bound to answer any mterrogatory m the bill, 

except those interrogatories which such defendant is 

required to answer; and where a defendant shall answer Answer merely 

any »toti»g«no- 



\ 



sn 



184U 



ranee, to part 
not interro- 
gated, im- 
pertinent 



Interroga- 
tories to be 
divided and 
numbered. 



Note at foot 
of bill to spe-] 
dfy those 
ivhich each 
defendant if 
to answer* 



Such note to 
be deemed 
part of bill. 



New form of 
interrogating 
to bill. 
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any statement or charge in the bill, to which he is nd 
interrogated, only by stating his ignoranceof the matter 
so stated or charged, such answer shall be deemed im* 
pertinent. 

XVIL 
That the interrogatories contained in the intenro* 
gating part of the bill shall be divided as conveniently 
as may be from each other, and numbered consecutively 
1, 2, S, &&; and the interrogatories which each de* 
fendant is required to answer shall be specified in a 
note at the foot of the bill, in the form or to the eflfect 
following; that is to say,*— << The defendant {A. A) is 
required to answer the interrogatories numbered re* 
spectively 1, 2, S, &c.;*' and the office copy of the bill 
taken by each defendant shall not contain any interroga* 
tories except those which such defendant is so required 
to answer, unless such defendant shall require to be 
fumbhed with a copy of the whole bill. 

XVIIL 
That the note at the foot of the bill, specifying the 
interrogatories which each defendant is required to 
answer, shall be considered and treated as part of the 
bill, and the addition of any such note to the bill, or 
any alteration in or addition to such note after the bill 
is filed, shall be considered and treated as an amend- 
ment of the bill* 

XIX. 

That [instead of the words of the bill now in use 
preceding the interrogating part thereof and beginning 
with the words **To the end therefore^" there shall 
hereafter be used words in the form or to the eflfect fid- 
lowing; '* To the end, therefore^ that the said d^end- 
ants may, if they can^ show why your orator should not 

have 
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have the relief hereby prayed, and may, upon their 1841. 
several and respective corporal oaths, and according to ^*^%^^^ 
the best and utmost of their several and respective 
knowledge, remembrance, information, and belief, full, 
true, direct, and perfect answer make to such of the 
several interrogatories hereinafter numbered and set 
forth as by the note hereunder written they are respec- 
tively required to answer ; that is to say, — 

« I. Whether, &c, . 

« 2. Whether, &c." , 

XX. 

That a defendant in a country cause shall be allowed Time for 
no further time for pleading, answering, or demurring tobetliesama 
to any original or supplemental bill, or bill of revivor, I" countiy at 
or to any amended bill, than is now allowed to a de- causei. 
fisndant in a town cause. 

XXL 

That after the expiration of the time allowed to a Defendant 
defendant to plead, answer, or demur (not demurring pieid'^JcJii 
alone) to an original bill, if the defendant shalU have due time, 
filed no plea, answer, or demurrer, the plaintiff shall gie « traven- 
be at liberty to file a note at the Six Clerks' Office ingnote." 
to the following effect : ** The plaintiff intends to pro- 
ceed with his cause as if the defendant had filed an 
answer, traversing the case made by the bill, and the 
plaintiff had replied to such answer, and served a sub* 
poena to rejoin." And that a copy of such note shall 
be served on such defendant in the same manner as a 
subpoena to rejoin is now served, and such note when 
filed (a copy thereof being so served), shall have the 
same effect as if the defendant had filed an answer, Effect of such 
traversing the whole of the bill, and the plaintiff had ^^^^' 
filed a replication to such answer, and served a subpoena 
to rejoin. And after such note shall have been so filed, 

Vol, I. C c and 
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1841. and a copy served as aforesaid, the defendant shall not 
^^"^^^^^ be at liberty to plead, answer, or demur to the bill 
without the special leave of the Court. 

XXII. 

Not to be That a plaintiff shall not be at liberty to file a note 

Sn'^"""' under the Twenty-first Order, until he has obtained 

an order of the Court for that purpose, which order 

shall be applied for upon motion, without notice, and 

shall not be made unless the Court shall be satisfied 

how to obtain ^]^^^ ^jjg defendant has been served with a subpoena to 
such order. *■ 

appear and answer the bill, and that the time allowed 

to the defendant to plead, answer, or demur, not de- 
murring alone, has expired. 



New form of 
service which 
plaintiff may 
make upon a 
party, not 
being an in- 
fant, against 
whom no 
direct relief • 
is sought. 



£5th Feb, 
1842. 



XXIII. 

That where no account, payment, conveyance, or 
other direct relief is sought against a party to a suit, it 
shall not be necessary for the plaintiff to require such 
party, not being an infant, to appear to and answer the 
bill. But the plaintiff shall be at liberty to serve such 
partyji not being an infant, with a copy of the bill {a), 
whether the same be an original, or amended, or sup- 
plemental bill, omitting the interrogating part thereof; 
and such bill, as against such party, shall not pray a 
subpcena to appear and answer, but shall pray that such 
party, upon being served with a copy of the bill, may 
be bound by all the proceedings in the cause. But 
this order is not to prevent the plaintiff from requiring 
a party against whom no account, payment, conveyance, 
or other direct relief is sought, to appear to and answer 

the 



(a) On this day Lord Lynd- 
hurst said he had been requested 
by the other Judges of the 
Court to state, that the copy of 
the bill to be served under this 



Order was to be either an office 
copy or an examined copy of 
the bill when filed, such copy 
not containing the interrogatiD{f 
part. 
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the bill, or from prosecuting the suit against such party 18^1. 
in the ordinary way, if he shall think fit, ^"^^V"^^ 

XXIV. 
That where a plaintiff shall serve a defendant with a Memorandum 
copy of the bill under the Twenty-third Order, he shall J^ ^^Ifcrcal^ 
cause a memorandum of such service, and of the time in Six Clerkb' 
when such service was made, to be entered in the Six 
Clerks' Office, first obtaining an order of the Court for 
leave to make such entry, which order shall be obtained 
upon motion without notice, upon the Court being satis* 
fied of a copy of the bill having been so served, and of 
the time when the service was made. 

XXV. 

That where a defendant shall have been served with Defendant so 

a copy of the bill under the Twenty-third Order, and ^pp^^^^^^^ 

a memorandum of such service shall have been duly due time, 

entered, and such defendant shall not, within the time proceed as it 

limited by the practice of the Court for that purpose, *"*^^ defend- 
. - *^ . , ant were not 

enter an appearance m common form, or a special ap- a party. 

pearance under the Twenty-seventh Order; the plaintilf 
shall be at liberty to proceed in the cause, as if the party 
served with a copy of the bill were not a party thereto, 
and the party so served shall be bound by all the pro- 
ceedings in the cause, in the same manner as if he had 
appeared to and answered the bill; 

XXVI. 
That where a party shall be served with a copy of Defendant so 

the bill under the Twenty-tbird Order, such party if he ff ^^^' ^"*^''- 
•^ ' r J ing a common 

desires the suit to be prosecuted against himself in the appearance, 
ordinary way, shall be entitled to have it so prosecuted ; prosecuted 

and in that case he shall enter an appearance in the "gajnst him in 
_ _ - . 1 11 I I 1 ordmary way, 

common form, and the suit shall then be prosecuted but at de- 

against him in the ordinary way; but the costs occa- f^n^lant's risk 

C c 2 sioned occasioned 

thereby. 



876 



ORDERS IN CHANCERY. 



1841. sioned thereby shall be paid by the party so appearing, 
unless the Court shall otherwise direct. 



Defendant so 
served may 
enter special 
appearance, 
but at his 
o^n risk as 

to costs OC' 

casioned 
thereby. 

Form of 
special ap- 
pearance. 



XXVII. 

That where a party shall be served with a copy of 
the bill under the Twenty-third Order, and shall desire 
to be served with a notice of the proceedings in the 
cause, but not otherwise to have the same prosecuted 
against himself, he shall be at liberty to enter a special 
appearance under the following form; (that is to say) 
<< A. B* appears 'to the bill for the purpose of being 
served with notice of all proceedings therein.'' And 
thereupon, the" party entering such appearance shall be 
entitled to be served with notice of all proceedings in 
the cause, and to appear thereon. But the costs occa- 
sioned thereby shall be paid by the party entering sacb 
appearance, unless the Court shall otherwise direct. 

XXVIIL 
Special ap- That a party shall not be at liberty to enter such 

t!rbe"en^te"red '^P^cial appearance under the Twenty-seventh Order, 

after the after the time limited by the practice of the Court for 

usual time . i mi • i i. • i #• 

without leave, appeanng to a bill in the ordinary course, without nrst 

obtaining an order of the Court for that purpose ; such 

order to be obtained on notice to the plaintiff, and the 

party so entering such special appearance, shall be 

bound by all the proceedings in the cause, prior to such 

special appearance being so entered. 



Plaintiff pro- 
secuting suit 
against such 
defendant in 
ordinary way, 
liable to costs 
occasioned 
thereby. 



XXIX. 

That where no account, payment, conveyance, or 
other relief is sought against a party, but the plaintiff 
shall require such party to appear to and answer the 
bill, the costs occasioned by the plaintiflp having required 
such party so to appear and answer the bill and the 
costs of all proceedings consequential thereon, shall be 

paid 
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paid by the plaintiff, unless the Court shall otherwise 
direct. 

XXX. 

That in all suits concerning real estate which is Devisees in 

vested in trustees by devise, and such trustees are power to sell 

competent to sell and give discharizes for the proceeds *".^ 8*^® ''^- 
D o r ceipts, to rc^ 

of the sale, and for the rents and profits of the estate present cettvit 

such trustees shall represent the persons beneficially XJ* ''*«''>*» 

r r J like manner as 

interested in the estate or the proceeds, or the rents and executors in 
profits, in the same manner, and to the same extent, as ^JJ^^e^ate. 
the executors or administrators in suits concerning per- 
sonal estate represent the persons beneficially interested 
in such personal estate ; and in such cases it shall not 
be necessary to make the persons beneficially interested 
in such real estate, or rents and profits, parties to the 
suit; but the Court may upon consideration of the 
matter on the hearing, if it shall so think fit, order such 
persons to be made parties. 

XXXI. 

That in suits to execute the trusts of a will, it shall Heir not n«- 

not be necessary to make the heir at law a party ; but ^^^L ^^^^ 

the plaintiff shall be at liberty ta make the heir at law execute trusu 

a party where he desires to have the will established \,x^\^ Jo be 

against him. established. 

^ XXXII. 

That in all cases in which the plaintiff has a joint One or more 
and several demand against several persons, either • •''f|'^"®*j 
as principals or sureties, it shall not be necessary to severally 
bring before the Court, as parties to a suit concerning gue/aioni * 
such demand, all the persons liable thereto; but the 
plaintiff may proceed against one or more of the persons 
severally liable. 

C c 3 XXXIII. 
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On demurrer 
or plea being 
overruled, 
plaintiff may 
nle traversing 
note. 



Demurrer to 
be held suffi- 
cient, unless 
set down by 
plaintiff within 
certain time. 



Plea to be 
held well 
pleaded, un- 
less set down 
by plaintiff 
Witnin certain 
time. 



XXXIII. 
That where a demurrer or plea to the whole bill 
shall be overruled^ the plaintiff, if he does not re- 
quire an answer, shall be at liberty immediately to 
file his note in manner directed by the Twenty-first 
Order, and with the- same effect, unless the Court shall, 
upon overruling such demurrer or plea, give time to the 
defendant to plead, answer, or demur; and in such 
case, if the defendant shall file no plea, answer, or 
demurrer, within the time so allowed by the Court, the 
plaintifi;, if he does not require an answer, shall, on the 
expiration of such time, be at liberty to file such note. 

XXXIV. 

That where the defendant shall file a demurrer to 
the whole bill, the demurrer shall be held suflScient, 
and the plaintiff be held to have submitted thereto, 
unless the plaintiff shall, within twelve days from the 
expiration of the time allowed to the defendant for 
filing such demurrer, cause the same to be set down 
for argument: and where the demurrer is to part of the 
bill, the demurrer shall be ' held sufficient, and the 
plaintiff be held to have submitted thereto, unless the 
plaintiff shall, within three weeks from the expiration of 
the time allowed for filing such last-mentioned demurrer, 
cause the same to be set down for argument 

XXXV. 

That where the defendant shall file a plea to the 
whole or part of a bill, the plea shall be held good to 
the same extent and for the same 'purposes as a plea 
allowed upon argument, unless the plaintiff shall, within 
three weeks from the expiration of the time •allowed 
for filing such plea, cause the same to be set down for 
argument, and the plaintiff shall be held to have sub* 
mitted thereto. 

XXXVI. 
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XXXVL 1841- 

That no demurrer or plea shall be held bad and ^^^ 

, , , , , , No demurrer 

overruled upon argument, only because such demurrer or plea to be 

or plea shall not cover so much of the bill as it miffht disallowed for 

; o covenngtoo 

by law have extended to. little; 

XXXVII. 
That no demurrer or plea shall be held bad and nor for being 
overruled upon argument, only because the answer of answer, 
the defendant may extend to some part of the same 
matter as may be covered by such demurrer or plea. 

XXXVIII. 

That a defendant shall be at liberty by answer to Defendant 
J ,. . . , • ^ c • may by answer 

declme answering any mterrogatory or part ot an m- protect him- 

terrogatory, from answering which he might have pro- self against 
tected himself by demurrer : and that he shall be at covery. 
liberty so to decline, notwithstanding he shall answer 
other parts of the bill from which he might have pro- 
tected himself by demurrer. 

XXXIX. 

That where the defendant shall, by his answer. Where defect 

suggest that the bill is defective for want of parties, of P'^ties sug- 

oo ^ ^ ^ gested by an- 

the plaintiff shall be at liberty, within fourteen days swer, plaintiff 

after answer filed, to set down the cause for argument ^u^e down 
upon that objection only ; and the purpose for which pn that ob- 
the same is so set down shall be notified by an entry, failing to clo* 
to be made in the Registrar's book, in the form or to *? "?'^°"- 
the effect following; (that is to say,) *^ Set down upon course, to 
the defendant's objection for want of parties;" and hSg!'^*^'' 
that where the plaintiff shall not so set down his cause, 
but shaH proceed therewith to a hearing, notwithstand- 
ing an objection for want of parties taken by the answer, 
he shall not, at the hearing of the cause, if the de* 
fendant's objection shall then be allowed, be entitled as 
C c 4 of 
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1841* of course, to an order for liberty to amend his bill by 
^"^^^^^^ adding parties. But the Court, if it thinks fit, shall be 
at liberty to dismiss the bill. 

XL. 
Where defect That if a defendant shall, at the hearing of a cause, 
MiggestiS by object that a suit is defective for want of parUes, not 
answer, the having by plea or answer taken the objection, and 
make a decree therein specified by name or description the parties to 
saving the whom the objection applies, the Court (if it shall think 
sent parties, fit) shall be at liberty to make a decree saving the rights 



of the absent parties. 



XLI. 



Costs of cross That where a defendant m equity files a cross bill 
bill for dis« . i • . ./« . . i» i. « ■ 

covery onlyto agamst the plamtiD m equity for discovery only, the 

be in the dis- ^^g^ ^f g^^jjj jjjjj ^^^ ^f ^j,g answer thereto, shall be 

cretionofthe . , ,. /. i ^ 

Court. in the discretion of the Court at the hearing of the 

original cause. 

XLII. 

Answer to That where a defendant in equity files a cross bill for 

sucn cross tnii * "^ 

how to b^ discovery only against the plaintiff in equity, the answer 

read and used. ^ g^^j^ ^^^^ jjjjj ^^^, j^^ ^^^^ ^^ j ^^^j ^^ ^j^^ party 

filing such cross bill, in the same manner and under the 
same restrictions as the answer to a bill praying relief 
may now be read and used. 

XLIII. 
Exhibits That in cases in which any. exhibit may by the 

«W ^may Present practice of the Court be proved vivd voce at the 
be proved by hearing of a cause, the same may be proved by the 

affidavit of the witness who would be competent to prove 

the same vivd voce at the hearing. 

XLIV. 
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XLIV. 1841. 

That where a defendant makes default at tl^p hear- Dgf^jn^^^^ 
ing of a cause, the decree shall be absolute in the first making de- 
instance, without giving the defendant a day to shew h(Mring,'de- 
cause, and such decree shall have the same force and crcc to be ab- 
effect as if the same had been a decree nisi in the first 
instance, and afterwards made absolute in default of 
cause shewn by the defendant 

XLV, 
That every decree for an account of the personal Decrees in 
estate of a testator or intestate shall contain a direction Jui"ts to coa^" 
to the Master to inquire and state to the Court what parts ^^ enquiry 
(if any) of such personal estate are outstanding or un- estate oat- 
disposed of, unless the Court shall otherwise direct. standing, 

XLVL 
That a creditor, whose debt does not carry interest. Interest from 
who shall come in and establish the same before the ^ ^^allowST 
Master, under a decree or order in a suit, shall be en- out of surplus 
titled to interest upon his debt, at the rate of jt^ per j^cbts not car- 
cent, from the date of the decree, out of any assets which rying interest, 
may remain after satisfying the costs of the suit, the 
debts established, and the interest of such debts as by 
law carry interest. 

XLVII. 

That a creditor who has come in and established his Creditors to 

debt before the Master under a decree or order in a *^*^?,?^if.^ ^^ 

i_ 11 . . 1 1 . n establishing 

suit, shall be entitled to the costs of so establishing his their debts. 

debt, and the same shall be taxed by the Master, and 

added to the debt 

XLVIII. 

That in the reports made by the Masters of the Affidavits, &c. 

Court, no part of any state of facts, charge, affidavit, "edte'd^in 

deposition, Master's re- 
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1841. deposition, examination, or answer, brought in or used 

^'^'^^'^ before them, shall be stated or recited. But such state 

be 'referred to <>f f<^c^9 charge, affidavit, deposition, examination, or 

and identified, answer shall be identified, specified, and referred to, so 

as to inform the Court what state of facts, charge» 

affidavit, deposition, examination or answer, were no 

brought in or used. 

XLIX. 
Bills of revi- That it shall not be necessary in any bill of revivor, 
plemeiit need ^^ supplemental bill, to set forth any of the statements 

not set forth ji, the pleadinffs in the original suit, unless the special 
the stotcmenta . ® - , ® 7 . 

of the original Circumstances of the case may require it 
pleadings. 

L. 
Petition of re- That in any petition of rehearing of any decree or 
not"tate*pro- ^^^der made by any Judge of the Court, it shall not be 
ceedings an- necessary to state the proceedings anterior to the decree 
decree. ^^ order appealed from, or sought to be reheard. 

LI. 

Orders to take That the foregoing Orders shall take efiect as to all 
ei^o/lSi' suits, whether now depending, or hereafter commenced, 
ekaelmat term on the last day of Michaelmas term, One thousand eight 
hundred and forty-one. 

COTTENHAM, C. 
LANGDALE, M. R. 
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ACCOUNT. 

See Set off, 2. 

ACQUIESCENCE. 
See Nuisance. 

ADMINISTRATOR- 
See Personal Representative. 

ADVANCING CAUSES. 

Primciflb of the Court in. 
Ravoson v. Samuel. Page 181 

AFFIDAVIT. 
See Practice, 4. 

AGENT. 

An objection to a bill by an incor- 
porated railway company for spe- 
cific performance of a contract, 
for the purchase of land, entered 
into by their agent, that it did not 



appear that the agent was autho* 
rised under the corporate seal, and 
therefore that there was no mutu- 
ality, overruled, on the ground 
that the company had, before the 
bill was filed, not only acted on 
the contract by entering into pos- 
session of the land, but actually 
made a railroad over it. London 
and Birmingham RaUxjoay Com' 
pany v. Winter, Page 57 

See Municipal Corporations. 
Pleading, 2. 

AMENDMENT. 
See Practice, 3. 

ANNUITY. 

A testator bequeathed to his wife 
600^ per annum for her life, to be 
paid quarterly, and afler her death 
the said annuity to be equally di- 
vided between six persons, whom 
he named, or the survivors or 
survivor 
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survivor of them. He also gave 
to each of these six persons 100/. 
per annum during their lives, to 
be paid quarterly, with power to 
leave their said respective an- 
nuities at their deaths to any per- 
sons they might marry, or any chil- 
dren they might leave : but in case 
of any of them dying without exer- 
cising such power, then to the 
survivors or survivor. Held, re- 
versing the decree below, that the 
gifls over of the annuities of 6001. 
and 100/. respectively were not 
gifts of so much stock in the 3 per 
cents, as would produce those 
annuities, but gifts of annuities for 
the respective lives only of the 
persons, to whom they were limit- 
ed, as tenants in common. Ble* 
toiti V. Roberts. Page 274 

See Lunatic. 

ANSWER. 
See Pleading, % 3. 

ASSIGNEE OF DEBT. 
See Set off, 1. 

ASSIGNEES'IN BANKRUPTCY. 
See Settlement, 1. 

ATTORNEY-GENERAL. 
In an information the Attorney- 
General, and not the relator, is 
the party prosecuting the cause : 
and, therefore, the Court will not 
allow counsel for the relator to be 
heard in any other character than 
as counsel for the Attorney-Ge- 
neral. Attorney' General v. Iron- 
mongers Company. 208 



AUTHORITY. 
See Agent. 



BANKRUPTCY. 

See Interest. 

BREACH OF CONTRACT. 
See Set off, 2. 

BREACH OF INJUNCTION. 
See Contempt. 

BREACH OF TRUST- 
Part of a sum of money which had 
been raised by a husband upon the 
security of property comprised in 
his marriage settlement, by means 
of a suppression of the settlement, 
was lent by him to the trustee of 
the settlement upon his bond, the 
trustee being ignorant of the means 
by which the money had been 
raised. After the death of the 
husband, the wife, who was en- 
titled to a life interest in the settled 
property, with remainder to her 
children, took out administration 
to her husband, and filed a bill, 
in her ovi n name and in the names 
of her children by herself as their 
next friend, against the trustee, 
who had in the meantime taken 
the benefit of the Insolvent Debt- 
ors' Act, praying that the sum 
due upon the bond (which the 
widow, as administratix, offered 
to deliver up) might be replaced, 
with interest, upon the trusts of 
the settlement. Held, that the 
widow and children had a clear 

equity 
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equity to follow the money in the 
hands of the trustee, and that they 
would have had the same equity 
if instead of being a trustee he 
had been a stranger ; and sembUf 
that such a claim would not have 
been barred by the trustee's dis- 
charge under the Insolvent Debt* 
ors' Acty even if it had been proved 
(which it was not) that the bond 
had been included in his schedule. 
Buckeridge v. Giasse. Page 1^6 

See Municipal Corporation 
Parties* I. 



CHARITY. 
A testator gave the residue of his 
estate to an incorporated company 
in the city of London, upon trust 
to apply one moiety of the income 
to the redemption of BrUish slaves 
in Turkey or Barbary, one-fourth 
part to the support of charity 
schools in the city and suburbs of 
London, where the education was 
according to the Church of Eng- 
land, not giving to any one above 
20/. a year ; and in consideration 
of the company's care and pains 
in the execution of his will, out 
of the remaining fourth part to 
pay 10/. a year to such minister 
of the Church of England as should 
from time to time officiate in their 
hospital, and the rest to necessi- 
tated decayed freemen of the 
company, their widows and chil- 
dren, not exceeding J 0/. a year to 
any family. And the testator 
positively forbade his trustees to 



diminish the capital by giving away 
any part of it^ or to apply the in- 
come to any use or uses but those 
mentioned in his will. The income 
of a moiety of the residue having 
for several years been suffered to 
accumulate in consequence of 
there being no British captives in 
Turkey or Barbari/,dLn information 
was filed for the administration of 
the charity estate, including the 
accumulations of that moiety. And 
it appearing that there were then 
no such British slaves to be re- 
deemed, and no other object having 
been suggested which, in the opi- 
nion of the Court, bore any re- 
semblance to the redemption of 
such slaves, it was declared that, 
after setting apart a certain sum 
out of that moiety and its accu- 
mulations, to provide a fund for 
the redemption of any British 
subjects who might thereafter be 
held in slavery in Turkey or Bar- 
bary, the income of the surplus of 
that moiety and its accumulations 
ought to be applied in supporting 
and assisting charity schools in 
England and Wales, where the 
education was according to the 
church of England^ but not to an 
amount of roorethan 20/. per year 
to any one school; and it was 
referred back to the Master to 
settle and approve a scheme for 
that purpose. Attorney- General 
V. Ironmongers* Company, 

\ Page 208 

CHOSE IN ACTION. 
* See Voluntary Settlement, 2. 
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CHURCH RATE. 

Whether the stat. 53 G. 3. c. 127. 
s, 7.f which gives power to a jus- 
tice to enforce the payment of a 
sum under IW. due upon a church 
rate, where neither the validity of 
the rate nor the liability of the 
party has been questioned, takes 
away the jurisdiction of the Ec- 
clesiastical Courts in such cases, 
qucere. 

But assuming that it does, it seems 
that it is still competent to insti- 
tute a suit in that Court for pay- 
ment of a sum under 10/. due upon 
a church rate, because, until the 
defendant has appeared in such a 
suit, there may be no means of 
knowing whether the validity or 
liability is in dispute or not. 
Therefore, where a significavit, as 
recited in the return to a writ of 
habeas corpus, stated that the pri- 
soner had been pronounced guilty 
of contumacy, for nonpayment of 
a sum of 2/. 5s. to certain church- 
wardens with their costs of suit, 
pursuant to a monition duly issued 
in a certain cause of subtraction 
of church rate, the proceedings 
wherein were carried on in pain 
of the contumi^cy of the prisoner, 
who, though duly cited with the 
usual intimation, had not appeared ; 
an objection, that the cause was 
not sufficiently described for want 
of an averment that the validity of 
the rate or the liability of the 
party were in dispute, was over- 
ruled. In re Baines. Page 31 



CONSTRUCTION. 

See Annuity. 
Legacy* 
Maiktenancb. 
Settlement. 

CONTEMPT. 

1. A party who has notice of an or- 
der of the Court is bound by it 
from the time the order is pro- 
nounced, and if the order be for 
an injunction, and the party after 
notice be guilty of a breach of it, 
he may be committed for the con- 
tempt without the production of 
the writ of injunction, and although 
the writ have not actually issued. 
M'NeU V. GarratU Page 98 

2. It appearing upon a motion to 
take the bill pro confesso against a 
Defendant who was in custody 
under an attachment for want of 
an answer, that the time for mak- 
ing it had expired ; the Court not 
only refused the motion, but forth- 
with discharged the prisoner out 
of custody without paying any of 
the costs of his contempt. CoUins 
V. Collyer. 262 

3. A Defendant originally committed 
to prison under an attachment for 
not appearing to the bill, remained 
there without applying for his dis- 
charge, after he had by the de- 
fault of the Plaintiff become en- 
titled to be discharged without 
paying any of the costs of his con- 
tempt. While he so remained in 
prison, the Plaintiff lodged an at- 
tachment against him for want of 
an answer: Held, that, under 
these circumstances, the attach- 
ment 
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ment could not operate as a valid 
detainer; andy therefore, upon 
the subsequent application of the 
prisoner, he was discharged, with- 
out paying any of the costs of his 
contempt. Letois v. Evans. 

Page 264 

CONTRIBUTION. 
See Parties, 1. 

COPYHOLD. 
See Voluntary Settlrmekt, L 

CORPORATE OFnCER. 
See Municipal Corporation. 

COSTS. 

1. A residuary gifl in a will is a gift of 
all that shall remain after payment 
of debts and legacies, and the ex- 
penses incident to the execution 
of the will. And therefore, where 
a testator gave his residuary es- 
tate, both real and personal, upon 
trust, to be divided in certain pro- 
portions among certain classes of 
persons, although some of the 
classes turned out to be much 
more numerous than others, it was 
held that the costs of establishing 
the claims of the individuals com- 
posing the different classes were 
not to be paid exclusively out of 
the portions attributable to such 
classes respectively, but that the 
costs of all the persons who es- 
tablished their claims as falling 
within the several classes were to 
be paid indiscriminately out of 



the residuary fund before any ap- 
portionment of it took place. 
ShutlUtoorih v. Hoxoarth. 

Page 228 
2. Where one part of a motion is of 
course, and the other part is con- 
tested and refused, the Court, 
although it grants that part which 
is of course, will order the party 
moving to pay the costs of the 
motion. Murray v. Walter. 1 14 

See Lunatic Mortgagee, 1. 
Traverse. 

COVENANT. 

See Settlement. 

Voluntary Settlement, L 

CROSS EXAMINATION. 
See Specific Performance. 

CYPRE'S. 
See Charity. 



DAMAGES. 
See Set Off, 2. 

DE CONTUMACE CAPIENDO. 

SembUt that the indorsement upon 
a writ de contumace capiendo 
need not shew that all the forma- 
lities prescribed by the act 5 Eliz. 
c, 23., have been complied with. 
In re Baines. 31 

DEMURRER. 
See Nuisance. 



1 
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DISCHARGE OF PRISONER. 
See Contempt, 2, 8. 

DISCOVERY. 
See Pleading, 2. 

DISMISSING BILL. 
See Practice, 2. 

DISTRIBUTION OF RESIDUE. 
See Costs. 



ECCLESIASTICAL COURT. 
See Church Rate. 
Habeas Corpus. 

ELECTION. 
Where a party claiming to be en- 
titled to real estate, but being 
uncertain whether his title was a 
legal or an equitable one, was 
proceeding for the recovery of it 
by action at law and bill in equity 
at the same time : Held, that he 
was bound to elect either to sus- 
pend his proceedings at law, or to 
have his bill dismissed, although 
the relief prayed by the bill, em- 
bracing an account of rents, and 
a delivery of the title-deeds, was 
more extensive than that which 
was sought by the action. 

Where a party is proceeding at 
law and in equity at the same 
time for the same cause of suit, 
the Court has no discretion to re- 
tain the suit if the Plaintiff proceed 
with his action, except in cases 
where the proceeding at law is 
ancillary to that in equity, in 



which cases the Court has the 
power to mould the proceedings 
with a view to its own decree, and 
for that purpose may allow the 
action to proceed, retaining the 
bill in the mean time. Royle v. 
fFynne. Page 252 

ELEGIT. 
Whether a court of equity will in- 
terfere in favour of an equitable 
mortgagee ag^nst tenant by elegit, 
who has got possession of the land 
without notice of the mortgage, 
under a judgment obtained against 
the mortgagor subsequently to the 
mortgage ; Qiuere ? Whitworth v. 
Gaugain. 325 

ENCOURAGEMENT OF NUI- 
SANCE. 

See Nuisance. 

ENQUIRY. 
See Pleadino, 6. 

Specific Performance. 

EQUITABLE MORTGAGE. 
See Elegit. 

EXECUTOR. 

See Personal Representative. 

EXHIBITS. 
See Practice, 7. 



FATHER'S ABILITY. 
See Maintenance, 2. 

FEME COVERTE. 
See Married Woman: 
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FOLLOWING TRUST MONEY, 
See Breach of Trust. 



GENERAL ORDERS. 
See Practice, 1> i2> S, 4t» 



HABEAS CORPUS. 
The object of the control which this 
Court has over the Ecclesiastical 
Courts by means of the writ of 
habeas corpus^ is to keep those 
courts within the jurisdiction which 
the law has assigned to them, 
and not to correct any error into 
which they may fall in the exer- 
cise of it. And, therefore, objec- 
tions taken to a significavit upon 
the ground that it did not suffi- 
ciently shew that the defendant 
had been regularly cited, and 
upon the further ground, that the 
Ecclesiastical Court was not, ac- 
cording to its own practice, au- 
thorized to proceed to judgment 
upon the merits, against a party 
who had never appeared, were 
over-ruled. In re Baines. Page 31 



IMPERTINENCE. 
See Pleading, S. 

INJUNCTION. 
1. Where parties, in possession of 
an easement, filed a bill to restrain 
the owner of the land from pro- 
ceeding with an action of trespass, 
alleging three grounds of defence 
to the action, two of which were 
VoL.L 



legal, and ope equitable, this Court 
allowed the action to proceed to 
judgment, inasmuch as if the legal 
grounds of defence should ,be 
sustained, the interposition of this 
Court would be unnecessary, and 
if they should not be sustained, 
and it should therefore become 
necessary to entertain the equi- 
table question, this Court would 
know what amount of damages a 
jury had assessed as a compen* 
sation for the easement, and be 
enabled to secure that amount 
until the hearing of the cause. 
Barnard V. Wallis. Page 85 

2. An injunction to restrain the 
working of valuable mines refused, 
under the circumstances, on con- 
dition of the defendant's making 
certain admissions for the purpose 
of enabling the plaintiff to bring 
an action, although there was rea- 
son to apprehend that if the 
working was continued, the plain- 
tiff's houses upon the surface 
would be totally destroyed or ir- 
reparably damaged before the 
legal right could be decided. Hi/- 
lon V. The Earl of Granville, 

Page 28S 

3. The object of the interference of a 
Court of Equity by interlocutory 
injunction between two parties 
who are at issue upon a legal right, 
is solely the protection of the pro- 
perty in dispute until the legal 
right shall have been ascertained : 
and, therefore, such an injunction 
ought always to be accompanied 
by a provision for putting the 
question into a course of speedy 

o D investigation 
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investigation at law. Harman v. 
Jones. Page 299 

SembU. The Court will, in no 
case, interfere, upon an interlocu- 
tory application, to prevent a party 
from enforcing a legal right, with- 
out putting the party applying 
upon such terms as will enable the 
Court to do justice to the party 
restrained, in the event of the 
plaintiff in equity failing to make 
out a case for equitable relief at 
the hearing. Sanxter v. Foster. 

302 
See Contempt. 

Interpleader. 

Nuisance. 

Set Off.' 

INQUISITION. 

See Traverse. 

INSOLVENT DEBTORS ACT. 
See Breach of Trust. 

Voluntary Settlement, 2. 

. INSUFFICIENCY. 
See Pleading, 2. 

INTEREST. 
Where one of two obligors in a joint 
and several bond had become 
bankrupt, and the obligee having 
by several dividends in the bank- 
ruptcy been paid 20s. in the 
pound upon the amount of prin- 
cipal and interest due at the date 
of the epmmission, also carried in 
a claim in respect of the same bond 
under a decree in a suit for the 
administration of the estate of the 
co-obligor, who' had died : Held, 



that the amount due to the oUi- 
gee, in respect of sach chum, vras 
to be computed by treating the 
dividends as ordinary paymente 
on account, thiit is, by applying 
each dividend, in Ae first place, 
to the payment of the interest 
due at the date of such dividend, 
and the surplus, if any, in reduc- 
tion of the principal ; and semUe, 
the same principle of computation 
is applicable in bankruptcy as be- 
tween the bankrupt and the cre- 
ditors, where there is a surplus of 
the estate after payment of ^Qs. 
in the pound upon all the debts 
proved. Bovoer v. Harris, 

Page 351 

INTERPLEADER. 
1. Where one of the defendants to a 
bill of interpleader insists that the 
effect of some act of the plaintiff 
is to deprive him, as against that 
defendant, of the right which he 
would otherwise have to treat the 
case as one of interpleader, the 
Court will not, on that account, 
refuse an injunction, unless it be 
satisfied either that the act relied 
on has the effect which the de- 
fendant attributes to it, or at least 
that the question, whether it has 
that effect or not, is a real and 
substantial question to be tried. 

And therefore, where a tenant 
filed a bill of interpleader agmnst 
two sets of persons who claimed 
to be respectively devisees and co- 
heirs of his original landlord, an 
injunction was granted to stay 
proceedings at law by one of the 
parties for the recovery of rent, 

on 
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- on pajrment, of the rent due, into 
Court, although it appeared that 
the plaintiff had, by a roemoran- 
• dam in writings acknowledged the 
title of that party, and paid rent 
to him for nearly two years after 
the original landlord's death, such 
acknowledgment and payment ap- 
pearing to have been made in 
ignorance of his title being dis- 
piited. Jew V. Wood. 

Page 185 

% Where a fund in the hands of a 
stake-holder was contested by 
three parties, one of whom claimed 
the whole of it, and the other two 
claimed it in certain proportions; 
and the stake-holder filed a bill 
of interpleader against the three 

' claimants, the Court, at the hear- 
ing, dismissed the bill with costs, 
as against one of the parties 
claiming a part of the fund, and 
decreed that the other two par- 
ties should interplead as to the 
other part, Hoggart v. Cutts. 

197 



JURISDICTION. 
See NmsANCE. 

Lunatic Mortgagee. 



LANDLORD AND TENANT. 
See Interpleader, 1. 

LEGACY. 

A testator, by his will, be- 
queathed to his executors and 
trustees all the East India stock 



which should be standing in hit 
name at his death, upon trust to 
accumulate the dividends until 
JD. W. V. should attain twenty, 
five, and then to transfer the prin- 
cipal, together with such accu- 
mulations, to JD. W* V; his 
executors, administrators, or as- 
signs absolutely. The will con- 
tained also a residuary bequest. 
The testator had 2000/. East 
India stock standing in his name 
at his death. Held, thatD. W. V. 
took an immediate vested interest 
in that legacy, although he wits a 
minor at the testator's death; 
and, accordingly, the Court or- 
dered the stock, with its accumu- 
lations, to be transferred to him 
on his attuning twenty-one. 
Saunders v. Vautier. Page 24iO 

LENGTH OF TIME. 
See Practice, 5. 

LIEN. 

See Solicitor. 

LUNATIC. 

An annuity allowed out of the in- 
come of the lunatic's estate, as a 
retiring pension to an old per- 
sonal servant of the lunatic, who 
was obliged to retire from his 
service by reason of age and infir- 
mity. In the matter of the Earl 
of Carysfort. 76 

• See Traverse. 

LUNATIC MORTGAGEE. 
1. Semble: The expenses of proceed- 
ings under the il G.4. & 1 fV. 4. 
c, 60. s, 5*t for the purpose of ob- 
' D D 2 taining 
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taining a reconveyance of a mort 
gaged estate from a mortgagee of 
unsound mind, but not found such 
by inquisition^ are to be borne by 
the mortgagor. In the matter of 
Marroto* Page 142 

2. The nummary jurisdiction given to 
the Lord Chancellor bj' the 11 
G. 4. & 1 W. 4, c. 60. s. 5., for the 
conveyance or transfer of pro> 
perty vested in persons as trustees 
or mortgagees who are lunatic, 
but not found such by inquisition, 
does not apply to cases in which 
the fact of lunacy is contested, 
In the matter of Walker. 147 



MAINTENANCE. 

1. Semite. The existence of an or- 
der for the maintenance of an 
in&'nt out of the income of a fund, 
does not prevent the Court, in a 
subsequent proceeding in which 
the title to the principal comes 
directly in question, from making 
an order negativing the infant's 
title to the fund. Saunders v. 
Vautier. 240 

2. Semble: Where, in a marriage 
settlement, the wife's property is 

. settled upon herself for life, for 
her separate use, with remainder 
to her children^ and a mere power 
is given to the trustees to apply 
the income of the property to- 
wards the maintenance and edu- 
cation of the children ; the father 
will not be entitled to require that 
any part of the income shall be 
applied to the maintenance of the 
children! so long as he is himself of 



ability to maintain them. Thorn- 
son V. Griffin. Page S17 

MARRIAGE SETTLEMENT. 

See Settlement. 

MARRIED WOMAN. 

The general engagements of a mar- 
ried woman are enforced by a 
court of equity against her sepa- 
rate estate, not as executions of a 
power of appointment, but on the 
principle that to whatever extent 
she has, by the terms of the set- 
tlement, the power of dealing 
with her separate property, she 
has also the other power incident 
to property in general, namely, 
the power of contracting debts to 
be paid out of it. 

Where a married woman whose 
real estate was settled, on her 
marriage, to such uses as she 
should, by any deed or instrument 
in writing, attested by one wit- 
ness, or by her will, appoint^ and 
in default of appointment, upon 
trust for her sole and separate 
use for life, witli remainder over, 
made her will in pursuance of the 
power* and thereby charged her 
real estate wit)i payment of her 
debts : It was held that this was a 
good charge on the real estate of 
all her written engagements ; and, 
semble^ also, of her debts gene- 
rally, whether evidenced by 
writing or not. 

Held, alsoy that the proper form 
of a decree in a suit by a holder 
of her written engagement, on 
behalf of himself and all other 
creditorsi for payment of their 

debu 
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debts out of the real eBtate^ was 
an enquiry what debts there were 
to be paid under the provisions of 
the wi]1 ; and that the Plaintiff 
musty therefore, prove his debt 
over again before the Master. 
Owens v. Dickenson. Page 48 

MINES. ' 
See Injunction, 2. 

MISJOINDER. 
The principle that parties, though 
entitled to relief upon the merits, 
cannot obtain it in a suit in which 
they are associated with co-plain- 
tiffs who are not so entitled, 
ought not to be so intended as to 
make it necessary that every 
Plaintiff should be interested in 
and entitled to every part of the 
relief prayed. Buckeridge v. 
Glasse. 186 

MULTIFARIOUSNESS. 
See Interpleader, 2. 

MUNICIPAL CORPORATION. 

A corporation may institute a suit 
for setting aside transactions frau- 
dulent against it, although carried 
into effect in its name by mem- 
bers of the governing body ; and 
that right is not affected by the 
Attorney-General having also 
power to call in question such 
transactions. 

The members of the governing 
body are the agents of a corpo- 
ration ; and if they exercise their 
functions for the purpose of in- 
juring its interests, and alienating 
its property, they are personally 



liable for any loss occasioned 
thereby. Aitornei/'Generdl v. 
WUson. Page 1 

See Parties. 

MUTUALITY. 
See Agent. 



NEW ORDERS OF AUGUST, 
1841. 366 

NOTICE. 

See Contempt, 

Elegit. 

NUISANCE. 
A party may so encourage another 
in the erection of a nuisance, as to 
give the adverse party an equity 
to restrain him from recovering 
damages at law for such nuisance 
when completed. 

In a bill filed for that purpose, 
a general allegation, that the de- 
fendant encouraged the erection 
of the nuisance while it was in 
progress, is sufficient to let in evi- 
dence of such particular acts of 
encouragement as will sustain the 
equity, and consequently is suffi- 
cient to prevent a demurrer* 

What degree of encouragement 
or what circumstance, leading to 
encouragement, would be suffi- 
cient for that purpose, qtueref 
Williams v. Earl of Jersey 91 



PAROL VARIATION OF 
WRITTEN CONTRACT. 

See Specific Pbrpormance. 
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PARTIES. 

1. Where a Hability arises from the 
wrongful act of several parties, 
each is liable for all the conse- 
quences, and there is no contribu- 
tton between them, and each case 
is distinct, depending upon the 
evidence against each party. At^ 
iomeyGeneral v. Wilson. Page 1 

2. In order to enable the Court to 
adjudicate upon the right to a 
residue of personal estate as be- 
tween the next of kin as a class 
and a party claiming under a will, 
it is not necessary that all the 
next of kin should be present, 
provided the Court be satisfied 
that some of them are parties to 
the record. Caldecatt v. CaUecott, 

183 
See Attorney-General, 
Misjoinder. 

Personal Representative, 
Pleading, 2* 
Practice, 6. 

PARTNERSHIP. 

See Pleading, 2. 

Production. 

PAYMENT INTO COURT. 

See Personal Representative. 

PERSONAL REPRESENT. 
ATIVE. 
A party beneficially entitled to one- 
fourth of a fund belonging to the 
estate of a testator who had been 
dead 150 years, having obtained 
letters of administration de bonis 
non to the testator, filed a bill for 
an* account and payment of the 
whole fund. It appearing that no 



part of the fund in question was 
required for the payment of the 
testator's debts, but that the be- 
neficial interest in the other three- 
fourths had passed under the re- 
siduary bequest in his will, and 
had belonged successively to the 
estates of several persons who 
were named in the proceedings, 
but who were not represented on 
the record, the Court ordered 
one*fourth only to be paid to the 
plainti£P, and the other three- 
fourths to be paid into Court, 
with liberty to any party inter- 
ested to apply, giving notice to 
the Attorney-General. Loy v. 
Duckeit. Page 305 

PLEADING. 

1. Where cross demands exist be- 
tween two parties, one of whom 
is proceeding by an action at 
law, and the other by a suit in 
equity for an account and pay- 
ment, the court of equity, al- 
though it may be of opinion that 
the facts of the case entitle the 
plaintiff in equity to have one de- 
mand set off against the other, 
will not give that relief, unless it 
has been distinctly prayed by the 
bill. Ratoson v. SamueL Page 161 

2. A lease of mines was made to 
four persons, nominally as indivi- 
duals » but really as trustees for 
a mining company, reserving to 
the lessor a certain proportion of 
the net profits of working the 
mines. A bill having been filed 
by the executors of the lessor 
against the three surviving lessees, 

who 
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who were also sharcfholders and 
directors of the company, for an 
account, the defendants in their 
answer to that part of the bill 
which sought a discovery of the 
\nines that had been opened and 
worked nnder the lease, ^of the 
monies expended and received in 
working them^ and of the docu- 
ments in the possession of the 
defendants or their agents re- 
lating to the matters in question, 
after stating what they personally 
knew of the matters inquired 
after, and setting forth a list of all 
the documents in the possession 
of themselves or their agents, pro- 
ceeded to state that there were 
other documents in the custody 
of the agents of the association, 
but who were not their agents 
personally, containing all the in- 
formation that could be obtained 
about the matters in question, 
but that the defendants had no 
power to use those documents ex- 
cept when sitting at the board of 
directors, or by an order of the 
board, and that they believed the 
directors declined to allow them 
to use the same, or to afford them 
any information which would as* 
sist the plaintifi in prosecuting 
the suit until all the other share- 
holders should have been made 
parties* Held, this answer was 
insufficient, by reason of its not 
stating that the defendants had 
applied to the board of directors 
for leave to procure and give the 
information required, and that 
they had been refused. Taylor 
V. RundeU. Page 104i 



d. Trustees of real estates having, in 
a schedule to their answer to a bill 
for an account of the trust es- 
tates, set forth the minute parti- 
culars of the different estates with 
undue prolixity and diffuseness, a 
general exception to the schedule, 
as> being impertinently set forth 
was allowed by the Master, and 
an exception to his report was 
over-ruled by the Court, although 
it appeared that there were a few 
passages in the schedule which 
were not liable to that objection. 
Byde v. Masterman. Page 265 

4. The bill, stating the title of the 
plaintifi as equitable mortgagees 
by deposit of deeds, and that cer- 
tain persons represented by the 
defendants had got possession of 
the mortgaged estates under elegits 
sued out by them in concert with 
the mortgagor, upon judgments 
obtained subsequently to the date 
of the equitable mortgage, in the 
names of those parties, but at the 
instance of the mortgagor, and for 
fictitious debts, prayed that the 
plaintifib might be declared en- 
titled as equitable mortgagees to 
priority over the elegits and the 
judgments so obtained, and that 
Such judgments and elegits might 
be declared fraudulent and void 
as against the plaintifis, and that 
the mortgage security might be 
realised, and the proceeds paid to 
the plaintiffs towards satisfaction 
of their debt, and that a receiver 
might be appointed, and the de- 
fendants restrained from receiv- 
ing the rents of the mortgaged 
premisesi and also from permitting 

the 
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the mortgagor to receive them. 
An order for a receiver, which 
had been made by the Vice-Chan- 
cellor, was discharged, upon ap- 
peal, by the Lord Chancellor, his 
Lordship being of opinion that 
the charges of fraud and collusion 
were not made out against the 
parties who had obtained posses- 
sion under the ekgitSt and that the 
question whether the plaintiffs 
were entitled to priority over the 
defendants, independently of these 
charges, was not open to them in 
the present state of the record, 
inasmuch as it. was clear, from 
the frame of the bill, that the 
claim of the plaintiffs did not pro- 
fess to be founded upon any such 
ground. Whitvoorth v. Gaugain, 
Page S25 

See Personal Representative. 

POWER. 
See Maintenance, 2. 
Married Woman. 

PRACTICE. 

[. The 45th Geperal .Order of 
April, 1828, only enables the 
Court to supply something which 
may make an existing direction 
complete, and not to .make a 
new direction; therefore, where 
a decree had directed an ac- 
count of the real estates of a 
testator sold since his death, and 
of those which remained unsold, 
but had omitted to direct an ac- 
count of the proceeds of such 
estates as had been sold : Held 
that such omission could not be 



supplied upon petition, under that 
order. Whitehead v. North. 

Page 78 

2. The 56th General Order of April 
1828, applies only to proceedings 
in the Master's office; and therefore 
a plaintijT, from whom the Master 
has taken the conduct of the suit 
under that order, is not thereby 
precluded from afterwards making 
an application to the Court in 
the suit. 78 

S. The plaintiff neglected to obtain 
, an order for a commission to ex- 
amine witnesses, until after the 
expiration of three weeks from 
the time of filing the replication, 
when he obtained an order for 
that purpose, ex parte: Held, that 
the defendant's proper course was^ 
not to move to dismiss the bill for 
want of prosecution, but to move 
to discharge the order for a com- 
mission. Strickland v. SlricUand. 

151 

t. That part of the 10th order of 
December 1833, which provides 
that in every cause for an injunc- 
tion to stay proceedings at law, 
if the defendant do not plead, 
answer, or demur to the plaintiff's 
bill within eight days after ap- 
pearance, the plaintiff shall be 
entitled, as of course, upon mo- 
tion, to such injunction, includes 
amended bills as well as others. 
And the 3d order of May 1839, 
which requires that applications 
for an injunction upon amended 
bills shall, in certain cases, be 
supported by an affidavit of the 
truth of the amendments, relates 
only to cases in which the in- 
jundtion 
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junction is applied for upon 
amendments made in the bill after 
an answer to it has been put in. 
Aud, there£bre» when the bill has 
been amended before answer, the 
plamtiff may obtain an injunction 
under the provisions of the 10th 
order without any affidavit of the 
truth of the amendments. Brooks 
V. Pufion. Page 233 

5. The plaintiff in a creditor's suit 
having taken the bill pro confesso 
against one of the defendants, who 
was the executor, adduced no 
evidence of his debt as against the 
other defendants, (who were the 
devisees of the testator's real es- 
tate, and who did not admit the 
debt,) except an examined copy of 
the judgment which the plaintiff 
had recovered for it at law against 
the executor. The Court, under 
the circumstances, refused leave 
to supply the defect in the evi- 
dence, at the hearing, and dis- 
missed the bill, as against the 
devisees, with costs. Marten v. 
Whichelo. 257 

6. Sembkf where it appears, at the 
hearing of a cause, that the effect 
of the plaintiff's havmg unneces- 
sarily made a person 9 party de- 
fendant to the suit has been to 
deprive another defendant of his 
evidence on a material point, the 
Court will not make a decree 
dgainst such other defendant, 
without first putting the matter 
into a course of inquiry, in which 
he may have the benefit of the 
evidence of which he has been so 
deprived. Cotman v. Orton. 304 

Vol. I. 



7. A motion for leave to prove viva 
vocet upon a rehearing, exhibits 
which were not in evidence upon 
the original hearing, does not re- 
quire notice. Herring v. Clobery. 

Page 251 

8. A defendant who has allowed a 
decree nisi to be made absolute 
against him by not appearing to 
show cause against it, is not en- 
titled, as of course, to' a rehearing, 
and therefore it is irregular to 
obtain an order to rehear the 
cause upon the common petition ; 
the proper course is, to present a 
special petition, praying that the 
order making the decree absolute 
may be discharged, and that the 
party may be at liberty to show 
cause against the decree. Booth 
V. Crestvicke. 361 

See Attornet-Gbneral. 
Contempt. 
Election. 

Personal Representative. 
Scheme. 

PRIORITY. 
See Elegit. 

PRODUCTION OF DOCU- 
MENTS. 

The defendant, by his answer, stated 
that certain books relating to a 
concern in which the plaintiff 
claimed to be a partner, with the 
defendant were in the possession 
of the treasurer of the concern on 
behalf of the several shareholders 
in it, many of whom were not 
parties to the suit : Held, that the 
defendant could not be ordered 
E E to 
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to produce the books in question. 
Murray v. Walter. Page 114 



REHEARING. 
See Practice, 8. 

RELATOR. 
See Attorney-General. 



SCHEDULE. 
See Pleading, 3. 

SCHEME. 

Under a reference to approve a 
scheme for the application of cha- 
rity funds, the master has no 
authority to allow, still less to 
invite any person to intervene in 
the inquiry, who is not a party to 
the cause. If any such person is 
desirous of proposing a scheme of 
his own, his proper and only 
course is to apply to the Court 
for leave so to do. Attorney- 
General s. Ironmongers Company. 
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SEPARATE PROPERTY. 
See Married Woman. 

SET OFF. 

1, Where there are cross demands be- 
tween two parties of such a nature 
that, if both were recoverable at 
law, they would be the subject of 
legal set-off then, if either of the 
demands is matter of equitable 



jurisdiction, the set-off will be 
enforced in equity, dark v. Cart, 
Page 154 
2. Equitable set-off exists in cases 
where the party seeking the bene- 
fit of it can show some equitable 
ground for being protected against 
his adversary's demand. The mere 
existence of cross demands is not 
sufficient. Still less will the Court 
interfere, on the ground of equit- 
able set-off, to prevent a party 
from recovering a sum awarded 
to him by a jury as damages for a 
breach of contract, merely be- 
cause there is an unsettled ac- 
count pending between him and 
the party against whom the action 
is brought, although the subject- 
matter of the account consist of 
dealings and transactions arising 
but of the contract, the breach of 
which is the subject of the acuon. 
Rawson v. SamueU 161 

SETTLEMENT. 
By a marriage settlement, after re- 
citing that the intended wife was 
possessed of 1500/. which the hus- 
band was to have for his own use 
as soon as the marriage should 
tabe effect, and that she had also 
a vested interest in the real and 
residuary personal estate of a tes- 
tator, amounting to the sum of 
S2,000{.and upwards, which would 
be equally divided amongst eight 
children, of whom she was one, on 
the death of a tenant for life, it 
was witnessed that in consideration 
oC the intended marriage and of 
the sum of 1500/. then in the pos- 
session 
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session of the intended wife, and 
also of the said vested interest of 
the value of 4000/. and upwards, 
the husband covenanted that his 
heirs, executors, and administra- 
tors should, immediately afler his 
decease, pay to the trustees of the 
settlement the sum of 4000/. to be 
held upon certain trusts for the 
wife and the children of the mar- 
riage; but the deed contained a 
proviso, that the heirs, executors, 
or administrators of the husband 
should pay all other debts which 
the husband should owe at his 
death in preference to the 4000^, 
and that they should not be 
bound to pay the 400M. unless the 
assets of the husband should be 
more than sufficient to pay all his 
other debts. The husband became 
a bankrupt before the death of the 
tenant for life, but he survived 
the tenant for life and afterwards 
died before the wife's share was 
actually paid. 

Semhle: the husband's covenant 
did not operate as a purchase of 
the wife's reversionary share under 
the will : but 

Held, that at all events the 
husband's assignees were not en- 
titled to receive the share without 
performing the covenant. Corshie 
V. Free. Page 64 

See Maintenance, 2. 

Voluntary Settlement. 

SIGNIFICAVIT. 

See Church Rate. 
Habeas Corpus. 



SOLICITOR. 
The lien of a solicitor on the papers 
of his client for the amount of his 
bill is equivalent to a contract; 
and, therefore, a solicitor will not ' 
be ordered to deliver up such 
papers until he is actually paid ; 
and semhle^ that payment into 
Court of a sum of money, is not suf- 
ficient to entitle the client to de- 
mand the papers; but semhUf also, 
that if the solicitor's withholding a 
document would occasion the loss 
of the property to which it relates, 
the Court will make such an order 
as, without prejudicing the soli- 
citor's lien, will allow of the docu* 
ment's being made available for 
the purpose of securing the pro- 
perty. Richards v. PlaieU Page 79 

SPECIFIC PERFORMANCE. 
In a suit for specific performance of 
a written agreement, a parol va- 
riation not set up by the answer, 
but coming out on the cross ex- 
amination of the defendant's agent, 
who was one of the plaintiff's 
witnesses, is a proper subject for 
enquiry before the Court finally 
disposes of the case. Semble. 

But the plaintiff consenting to 
adopt it as part of the contract, a 
specific performance of the con- 
tract with the parol variation was 
decreed immediately with costs. 
London and Birmingham Railway 
Company y* Winter. SI 

See Agent. 

SURPLUS ESTATE. 
See Interest. 
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TRAVERSE. . 

Leave to traverse an inquisition of 
lunacy, if applied for by the party 
himself, who has been found a 
lunatic, is matter of right. 

But, sembUf The allowance of a 
sum of money out of the estate 
of the party so found lunatic, 
towards defraying the expense 
of the traverse, is subject to the 

> - Lord Chancellor'^ discretion. In 
the matter of John Bridge. 

Page 38 
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VESTING. 
See Lboact. 

VOLUNTARY SETTLEMENT. 
A father havings by a voluntary set- 
tlement^ conveyed certain free- 
hold, and covenanted to surrender 
certain copyhold, estates to trus- 
tees in trust for the benefit of his 
daughters, afterwards devised part 



^ of the same estates to his widow, 
who, after his death, was admitted 
to some of the copyholds. A m% 
having been instituted by the 
daughters to have the trusts of the 
settlement carried into effect, and 
to compel the widow to surrender 
the copyholds to which she had 
been admitle<i^ a decree was made 
for carrying into effect the trusts 
as far as they related t^ the free- 
holds, the plaintifi' title to them 
being complete; but as to the 
copyholds, the bill was dismissed 
with costs. Jfff^r^s v. J^geryt* 
Page 138 
2. A voluntary alienation of pro- 
perty by a party who, at the time 
of such alienation, was insolvent, 
may be set aside in a suit by his 
assigoeeSf subsequently appointed 
under the Insolvent Debtors' Act, 
although the subject of suoh alien- 
ation be a chose in action. Nor- 
cuit V. Dodd. 100 



ERRATA. 

In page 181, lines 9 and 23, for ** Commigsioners,** read ** Commianons.'* 

196, line 6 from the bottom, for ** for that, &c.*' read **the conaeqnenoe is 

that, &c." 
245, line 9 from the bottom, for " fimda," read " fnnd." 

line 8 from the bottom, for " gift of a fiind," read " gift of the fund.*' 
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